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OF THE 


Bänkrupt LaWs. 


Where in are principa'ly confidered, 


The AUTHORITY and POWER 
of the COMMISSIONERS, 11, 


1. Decloring the Party Bank- [| 5, Conveying and ſclling his 
rupt. Eſtate aud Effects. 

2. Selzing his Eſtate, and ſum- 6. Examining and committing 
moning him to ſurrender, bim, his Wife, and others, 

2, Receiving Proof of the Debts [| 7, Certifying his Conformity. 
of his Creditors. 8. Dividing his Eſtate, 

4. Appointing, chuſing, and |] 9, Ordering him his Allow- 
removing Aſſignees. | ance, and Overplus. 


Theſe are fully diſcuſſed and explained, particu- 
larly the Power of the Commiſſioners to com- 
mit, from the Determinations of Lords Hard- 
wicke, Mansfield, and of the preſent Judges, 


With Precedents and Jnſlrucions. 


To which is prefixed, 


A DISCOURSE concerning the Appointment, 
Qualifications, Fees, Authority, Duty, Indemnity,&c, 
of Commuiitioners of Bankrupfts. | 
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TONE, a Serjeant (a) at Law, and 
Commiſſioner (5) of Bankrupts, famous 
for his Reading on (c) one of the Bankrupt 
Statutes, informs (d) us, that our fore- 
* Anceſtors, many (e) Years ago, ſo fa- 


“ youred Merchants, that for their Benefit 


* a Law was made of Purpoſe, called Sta- 
* tutum (/) de Mercatoribus ; ſo as where at 
* common Law, if a Debt were owing to a 
Man, he could not by Law recover this 
* Nebt without Proceſs and Pleading, and 
&« yet then no Man's Land were liable to the 
„ Tudgments, by that Law (if once a Man 
* acknowledged himſelf to be indebted to a 


(a) He was called to tuhis State and Degree, 19 May 
1640. 16 Car. 1. Dugd. Chron. Ser. III. 

(5) Goodinge's Preface to his Law againſt Bankrupts, 

(e) Stat. 13 Eliz. c. 7. 

(4) In his Oratio Lectoris“ 2. 3. 

(e) Near four hundred, viz, Aung 1285. 

(Cf) 13 Edw, Stat. 3. c. 1. 


a 2 * Merchant, 
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« Merchant, and paid not his Money at his 
* Day) without Proceſs, without Pleading, 
« without further Suit or Judgment, the 


« Merchant ſhould have preſent Execution 


* againſt his Debtor both for Body, Goods, 
and Lands.” c 

In thoſe Days few Engliſpmen were Mer- 
* chants, but Strangers brought their Com- 
* modities hither, and fetched ours: but 
« that Courſe was then clean altered, for 
very few came from foreign Nations to 
«us; but we ourſelves traded and traficked 
« with all Parts of the habitable World, 
« Chriſtendom, or Heatheniſh, and into 
« many Parts not inhabited by any human 
% Creature; as the Number of Merchants 
had encreaſed, ſo had their Cunning and 
&* crafty Dealings, inſomuch it fell out, that 
« we had more Need to make Laws againſt 
de them, than for them; for it was found to 
de be a Matter of more Difficulty for Men 
« to get their Debts of Merchants, than it 
« was in Times paſt for Merchants to get 
« their Debts of other Men, /ed ex malis 
« Moribus bone Leges.” 

Mr. Serjeant (g) Goodinge, another Writer 
on the Bankrupt Laws, had often won- 
« dered, that ſo little had been wrote on a 
Subject which made /o great a Figure 


« amongſt Men of Buſineſs, as well at Veſt- * un, 


(8) In his Preface. 
% 311/121 


(5) 


[riter 
won- 
On 2 

Figure 

Meſt- 


minſte 
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* minſter Hall, as upon the Royal Exchange,” 
ne further adds, „that the Concerns of 
** Bankrupts, which were theretofore almoſt 
** wholly managed within the Precin&s of 
our capital City, or famous Marts, were 
then deſcended into Country Towns and 
* Villages ; ſo that it was become a Matter 
* of public and almoſt univerſal Conſidera- 
* tion.” If theſe were the Sentiments of a 
Lawyer in the Beginning of the Century, 
what would they have been, had he lived to 
this Time ? . 

The ſatirical Advice given the Roman Peo- 
ple, by that incomparable Poet Juvenal, 
teems ſo extreamly applicable to a grear 
Part of Mankind, at this Day engaged in 
commercial Affairs, that we cannot refrain 
inſerting it in this Place: it is contained in 
thoſe famous Lines in his firſt Satyr, ſo uni- 


verſally and fo juſtly admired by the learne | 
World: 


Aude (h) aliquid brevibus Gyaris, & Carcere dignum, 
Si vis efſe ali quis: PROBITAS laudatur, & alget. 


We offer you a Treatiſe on the Bankrupt 
Laws upon an entire new Plan, and with a 
different View to any hitherto publiſhed on 
the Subject, viz. to point out and eſtaòliſb. 


the Authority and Power of the Commiſſioners 
under thoſe Laws.” 


) Juv. Sat. 1. Line 34. 75. 


a 3 Our 
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Our Matter we chiefly. extract from the 
Opinions and Determinations of Lord Hard- 
wicke, late Lord Chancellor, Lord Mansfeld, 
the now Chief Juſtice, and of the preſent 
Judges, on the moſt important and unſettled 
Points in the Bankrupt Laws, as allo from 
the Writings of approved (i) Authors, who 
have accurately, Hithfully, and judiciouſly 
reported them. 

We have likewiſe inſerted all the material 
Preambles to the Statutes concerning Bank- 
rupts, in Deference to Sir Edward Coke, who 
„ aſſures () us, that the Rehearſal or Pre- 
* amble of a Statute is a good Means to 
find out its Meaning, and as it were a 
* Key to open the Underſtanding thereof.“ 

Lord Chancellor (J) Cooper could by no 
Means allow of the Notion, that the Pre- 


amble ſhould reſtrain the Operation of the 


enafting Clauſe; and that, becauſe the 
Preamble was too narrow or defeQive, there- 
fore the enacting Clauſe, which had general 
Words, ſhould be reſtrained from Its full 
Latitude, and from doing that Good which 
the Words would otherwiſe, and of them- 
elves, import; which (with ſome Heat) his 
Lordſhip faid was a ridiculous Notion ; and 
inſtanced in the Coventry (n) Act, which, if 


(i) Mr. Baron Atkins, and Maſter Burroaus. 
(% Co. Tit. 79. a 
( Wil. Rep. 320. 
() Stat. 22 & 23 Car, 2. c. 1. 


it 


it 
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it had recited the Barbarity of cutting Co- 
ventry's: Noſe, and the enacting Clauſe: had 
been general, viz. againſt the cutting of any 
Member whereby the Man is disfigured or 
defaced, it might with equal Reaſon be ob- 
jected, that cutting of the Lips, or putting 
out the Eye, would not have been within the 
Act, 2 5 not within the Preamble. 

However Lord (2) Hardwice, and the 
preſent Lord Chief (o) Baron of the Ex- 
chequer, both inclined to be of Opinion, 
that the enacting Claute was to be reſtrained 
by the Preamble, and though they had 
great Honor for Lord Cooper, could not 
ſubſcribe to his Reaſons, that the Preamble 
ſhould not govern the enacting Clauſe. 

In treating this Subject, we are conſcious 
of no Peſign to miſlead you; we have af- 
ſerted. Nothing without giving good Autho- 
rity; we generally quote the very Words of 
the Authors, and leave you to form your 
own Judgment; if we differ from any Wri- 
ter on the Subject, we conſtantly ſubmit our 
Reaſons to the judicious Reader, which are 
generally founded on Inferences drawn from 
the Statutes or Determinations; this we con- 
ceive to be the ſureſt Method to be right in 
our Concluſions. Our Reaſons we hope are 
given with due Deference to the Profeſſion, 


(2) 4th, Rep. 182. 
(%) 4th. Rep. 175. 


a. 4 eſpecially 
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1 eſpecially to that Part of them who have the 
Honor of being in the Commiſſion of Bank- 
rupt ; and alſo with that Temper and good 
Manners, which every Reader has a Right 
to expect. In the Courſe of our Notes and 
Obſervations, it is ſcarce poſſible when we 
have Conviction on our Side, to remain al- 
together unconcerned ; if therefore, in ſome 
ll Paſſages, we ſhould have exceeded Modera- 
'1 tion, we did not mean to offend, and hope 
that, we ſhall not often ſtand in Need of an 7 
Indulgence on that Account, 


Eaſter Vacation, 
I 767, 


PREFATORY DISCOURSE 


CONCERNING- 


The Appointment, Qualifications, Fees, 
Authority, Duty, Indemnity, &c. 
of Commiſſioners of Bankrupts. 


* It js a Shame for © an Orator of 
% Cauſes,” to be ignorant of that Law 
* in which he is ſo peculiarly con- 
e cerned.” * BLACKSTONE,” 


S there are ſeveral Matters which con- 
cern Commiſſioners of Bankrupts in 
ceneral, we thought they could net be 
more properly conſidered than at the Head 
of the Work; this therefore we will do 
under the following Particulars, v1z. 
1. Their Appointment and Qualifications. - 
2. Their Authority. | 
3. The Conſtruction of the Banxrupt Sta- 
tutes; and 
4. How they are liable and indemniſied; and 
a 5 I, The 
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i PREFATORY DISCOURSE. 
1. The Appointment and Qualifications of 


the Commiſſioners. 


The Commiſſioners are verbally appoint- 
ed by the Great Seal in Purſuance of an (p) 
Act of Parliament, which (4) authorizes 
the Lord Chancellor, &c. to aſſign by Com- 
miſſion, wiſe, honeſt, and diſcreet Perſons ; 
it is obſervable that my Lord Hardwicke 
was of Opinion, according to Mr. Baron 
(r) Atkyns, that an Office quam diu ſe bene 
geſſerit had always (g) been held to have 
been an Office for Life. 

Sir Edward (t) Coke ſays, that the Obſer- 
vance of the three Qualities, Wiſdom, 
Honeſty and (#) Diſcretion, are the beſt 


) Stat..12 Z/iz..c. 7. S. 2. 

) See Bali. 236. 

(r) Ait. Rep. 213. 

{s) If fo, would there have been Occaſion for an 
AQ of Parliament to continue Judges in the Enjoy- 
ment of their Offices during their good Behaviour, not- 
withſtanding any Demiſe of the Crown? Stat. x Geo. z. 
c. 23. or would L. C. J. Holt held his Office deter- 
minable by the Demiſe of the Crown ? 2 Lord Ray, 
747. Forteſc. Rep. 389. Cr. Car. 1. 2. As Commiffi- 
oners of Bankrupts are appointed only durante bene pla- 
cito, this may be thought a Digreſſion. 


() 4 Inſt, 278. 
4. Diſcretion is a Knowledge or Underſtanding to 


diſtinguiſh between Falſity and Truth, between Wrong 
and Right, between Shadow and Subſtance, between 
Equity and colourable Gloſſes; and not to act ac- 
cording to one's own Will and private Affection; 
for as one has it, zalis Diſcretio Diſcretionem confundit. 
5 Rep. 100, The Judges of the Common Law have 


Means 


13m. 
li- 
plas 


g to 
"ODS 
een 
a c- 
on; 
nat. 
nave 


ans 
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Means for the Execution of the Bankrupt 
Statutes, the Life of which conſiſts in the 
due Execution of them, and (@) that every 
Commiſſioner ought to have duos Sales, viz. 
Salem Sapientiæ, ne fit' inſipidus, and Salem 
Conſcientiæ, ne fit Diabolus; that is, two 
Grains, viz. a Grain of Knowlege to prevent 
his acting like a Fool, and a Grain of Con- 
ſcience, to prevent his acting like a Devil. 
The (x) Legiſlature has enjoined the 
Commiſſioners by an (y) Engagement un- 
der the higheſt of all Sanctions, © faith- 


interpreted Wiſdom and Diſcretion to be a legal N 
and Diſcretion. 19 Rep. 140. 4 Mod. Rep. 115. Sir 
Edward Coke alſo ſays, that Diſeretion only we allow 
of in this Place, which either grave and reyerend 
Men have uſed in ſuch Caſes before, or riſes out of 
the Circumſtances of the Matter. Co. Lit. 62. 2. for as 
by the Authority of Littleton, Diſcretio eft diſcernere per 
Legem, quid fit juſtum, that is, to diſcern by the igt 
Line of the Law, and not by the crooked Cord of private 
Opinion, which the vulgar call Diſcretion, Ce. Lit. 227. 
b. 10 Rep. 140. 2 Bu/fr. 197. 198. Hob. 158. This 
is proved by the Common Law in the Caſe of a ſpecial 
Verdict, et ſuper totam Materiam petunt Diſcretionem 
Juſticiariorum; 1. e. they deſire the Judges will diſcern 
by Law what is juſt, and fo give Judgment accord- 
ingly. 4 Inſt, 41. Forteſc. Rep. 393. Sia Jure decedas, 
vagus eris, et erunt omnia omnibus incerta; and therefore 
Commiſſions which authorize any to proceed, ſecundum 


ſauas Diſcretiones weſtras, is as much as to lay, /ccunx 


dum Legem & Conſuttudinem Anglia. Co. Lit. 227. by 
10 Co. 138. 

(zo) 10 Rep. 140. 

(x) Stat. 5 Geo, 2. c. 30. S 43. 

(y) Foft. Cr. Law. 189. 


a 6 « fully, 
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* fully, impartially and honeſtly, accord- 
* ing to the beſt of their Skill and Know- 
lege, to execute the ſeveral Powers and 
'* Truſts repoſed in them, and that with: 
out Favor or Affection, Prejudice of 
Malice.“ a 

The ſame (2) Authority hath further en- 
joined the Commiſſioners upon Pain of be: 
ing (a) diſabled to act, not to eat or drink 


{z) Stat. 5 Geo 2. c. 30. 8. 42. | 

(a) On Petition apainſc ſeveral of the Commiſti> 
oners' for taking more than 20, a piece at each 
Meeting, and likewiſe ordering great Sums of Money 
to be. charged for the'r eating and Drinking, Lord 
Chancellor Hardwicke declared them uncapable, by 


Virtue of the above Act, to act any longer as Com- 


miſfioners in the Execution of the Commiſſion, and 
that no further Proceedings ought to be had thereon; 
and alſo that all further Proceedings on the Commiſ- 
fion ſhould be abfolutely ſtayed; and that the Peti- 
tioners ſhould be at Liberty to apply to his Lerd- 
ſhip by Petition, to have the ſaid Commillion re- 
newed, and directed to ſuch new Commiſſioners to be 
named therein' as he fhonld think fit, and for that 
Purpoſe did order, that the Solicitor for the Petitio- 
ners ſhould leave with his Sec etary to the Commiſ- 
Goners of Bankrupts, the Names of five Perſons whom 
they ſhould propoſe for his Lordſhip's Confideration, 
in order that proper Perſons might be appointed Com- 
miſſioners in ſuch renewed Commiſſion ; and that the 
old Commiſſioners 2. Eq Caf. Abr. gg. } petitioned 


' againſt ſhould, out of their own Pockets, pay the 


Coſts of the Petitioner's Application, and the Coſts of 


- renewing the ſaid Commiffion, to be taxed by the 


Maſier, in Caſe the Parties ſhould diſſe about the 
ſame. 7 Vin. Abr. 77. pl. 3. 2 Eq. Caf, Abr. 98. 


pl. 7. 


at 


A 
in, 
there 


(5) 
per D; 
for th 
15 not 
Coma 
for 20, 

(c) 
(4) 
(e) k 


avoided 
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at the Charge of the Creditors, or of the: 
Bankrupt's Eftate; or preſume to take 
above twenty Shillings each Commiſſioner, 
for each (5) Sitting. 

Previous to this Statute, Lord (c) Jeffries, 
declared himſelf no Friend to Commiſſions 
of Bankrupt, they occafioning much Hurt, 
and inſtanced in a Caſe before him, where 
the Charge and Expences of the Commiſ- 
ſioners and their Attendants came to 4004 
and the Diſtribution to the Creditors ſeven 
Shillings in the Pound. This Inconveni- 
ency, oblerved by Lord Jeffries ſo many 
Years ago, is felt even at this Day in 
Country Commiſſions, for it is held that 
the above Statute does not extend to them. 


2. The Authority of the Commiſſioners, and 
herein of Adjournment, 


After a Commiſſion hath been dealt (d) 
in, they may procecd in the Execution 
thereof, notwithſtanding the (e) Death of 


(5) Doctor Placꝶ one ſeems miſtaken in ſaving 205 
fer Diem each, at every Sitting. 2. Black. Com. 480. 
for the Words per Diem are not in the Statute; and it 
15 not to be preſumed the Legiflature intended the 


Commiſſioners ſhould fit from Morning till Night 
for 205. 


(c) 2 Cbanc. Caf 192. 

(4) Stat. 1 Jac. c. 15. S. 17. 

(e) But if nothing was done before he he all is 
avoided, Yern. 15 3. 2 Charc, Cal. 192. 


the 
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the () Bankrupt, in the fame Manner as 
it he were living. Lord Chancellor () 
Talbot was of Opinion that declaring Party 
Bankrupt at three o'Clock in the Afternoon, 
and executing an Aſſignment at ſix on a 
Commiſſion iſſued at eleven o'Clack in the 
Morning of the ſame Day was a (g) Deal- 
ing within the Act, and that the Proceed- 
ings ſhould ſtand, though the Commil- 
ſioners had Notice that the Bankrupt died 
at one O'Clock in the Afternoon of that 
Day; and his Lordſhip ſaid he knew no 
articular Act as diſtinet from another 
which could be called a Dealing: it had 
been ſaid, that the Declaration of Bank- 
ruptcy was the Act meant, but that being 
only diſcretionary and for Caution, and not 
at all binding to any Body, it was not pro- 
bable that the Statute ſhould intend that 
only a Dealing, which it had not any where 
given the Commiſſioners a Power to do. 
Lord Hardwicke often (þ) obſerved that 
a Commiſſion of Bankrupt was a Judg- 


(). Or of the King. Stat, 5 Geo, 2. c. 30. 8. 45. 

„ Cal. Temp. Talb. 154, 

(g) Whatever is done in Pur ſuance of the Commiſ. 
non” though never ſo minute, is a Dealing in it, [ ſee 
2 Chanc. Caf. 192. 193.] and he ſaid he could not 
thereſore put a narrow conſtrained Conſtruction upon 
the Words © dealt in, in order to overthrow the Com- 
miſſion, and all the juſt Right of the Creditors claim- 
ing under it. Caf, Temp, Talb. 186. 

(2) 4th. Rep. 67. pl. 22. 1d. p. 104. 152. 

ment 
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ment and an Execution in the firſt Inſtance ; 
and we may add, that it is an Execution of 
the higheſt Nature, for it includes all the 
Executions at Common Law and more; as 
a H. Fa. it takes Poſſeſſion of all the Bank- 
rupts Goods and Chattels; as an Zlegit it 
ſeizes all his Lands, and as a Ca. Sa. it im- 
priſons C his Perſon; and beſides ſubjects 
the Party to a Forfeiture ( of his Lie in 
Caſe he conceals any Part of his Eſtate 
real or perſonal, to the Amount of 20/.-or 
PW ards. 

We therefore moſt earneſtly and moſt 
ſcriouſly recommend it to the Commiſſioners 
never to find any Perſon Bankrupt but upon 
a plain and expreſs Act of Bankruptcy 
committed; and we think ourſelves extream- 
7 happy in being able to enforce this Re- 
commendation, not only from the Juſtice 
of it, but alſo from the Authority of Lord 
( Hardwicke himſelf; who has allo (m) 
declared, that the Commiſſioners are not 
bound implicitly to receive Evidence, mere- 
y becaule it is upon Oath, and therefore 
nay even then reject it if they have any 
deaſon to doubt of the Veracity of it; the 


-{-ourt of King's (u) Bench allo declared, 


(i) Stat. 5 Geo. 2. c. 30. 8. 14+ 
(+) See 10 Mod. 246. 

% 4t2. Rep. 139. pl. 80. 

(m) Ati. Rep. 71. 

(nz) 2 Bur. Rep. 1216. 
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that the Commiſſioners were not obliged to 
receive for trae whatever the Bankrupt 
ſhould: pleaſe to ſwear at his final Exami- 
nation; 

The Authority of the Commiſſioners to 
adjourn has been much doubted, but never 
we believe hitherto judicially diſputed : it 
feems however very certain that (o) three 
at leaſt muſt be preſent in order to adjourn, 
becauſe fewer cannot do any Act whatever. 
The Doubts have aroſe. 1. At the Choice of 
Aſſignees. 2. On the Bankrupt's laſs Exami- 
nation; and 3. On making a Dividend; in 
chis Order therefore we will conſider them. 

As to the firſt, it may happen that no 
Creditor who has proved a Debt to the 
Amount of 10. or upwards, under the 
Commiſſion, appears at the Day appointed 


by the Commiſſioners for the Choice of 


Aſſignees, - and if fo, it ſeems ablolutely 
neceſſary for the Commiſſioners to have 
Authority in ſuch Cale to adjourn the Choice 
to a further Day ; and which we apprehend 
they may do too, without endeavouring 


to make the Adjournment the joint Act of 


themſelves and of the Creditors, by adding 
in the M morandum ot the Adjournmear, 
that it was made by the cent and at the 


(o) But it ſeems that the h /2a/7 Commiiioners of 
the Liſt cannot fit together, muſe the Commiſſion 
of Ba krupt has appointed neither of hem of the 
Quc um 


8 7 
Negugſt 
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Requeſt of the Creditors then preſent ; now it 


ſeems there is no Occaſion, and it is certain, 


the Commiſſioners have no Authority, to 
tack the above at the End of the Memo- 
randum. TV. . 
As to the ſecond ; my Lord (p) Mansfield 
having declared that the © Power of the 
** Commiſſioners to examine the Bankrupt 15 
not limited and confined within the Time 
allowed him to /ubmit to be examined; 
but that they may compel him to make 
further Anſwer after that Time;” his 
Lordſhip ſeems to imply an Authority in 
them to adjourn, at leaſt to finiſh ſuch Ex- 
amination; and the Commiſſioners may per- 
haps be of Opinion (and not without Rea» 
ſon) that this folemn Determination of the 


Chief Juſtice authorizes them to adjourn at 


Diſcretion, taties munties. 

And as to the third; there are often ſo 
many Debts to be proved on the Day adver- 
tized for making a Dividend, that it is im- 
poſſible to do it at the Time appointed, 
without excluding ſome of the Creditors: 
from the Benefit of the Dividend, or put- 
ting them to the Charge of petitioning the 
Great Seal to be admitted, than to ſuffer 
which, we think it would be much more 
equitable in the Commiſſioners to adjourn. 

When the Commiſſioners have aſſigned 
the Bankrupt's Eſtate, and given. him his 


(2) 2 Bur. Rep. 1124. 1125, : 
Certificate. 
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2) Certificate and Diſcharge, they have (7) Fe 
executed their Authority. iT 


3. The Conſtrufion of the Bankrupt Statutes, 


The Courts of Juſtice have declared that th 
all the Statutes concerning Bankrupts are 
to be (5) conſtrued according to their real 
Intention; that they are to be taken to- 
gether, ſo as to anſwer the great general 
End of the (7) Legiſlature, as making one 
() Syſtem of Law; that they are to be 
conſtrued by (w) Equity, for the Relief of 


() But if the Bankrupt hath not obtained his Cer- 
tificate, and after the Commiſſion awarded, and Diſtri- 
bution made of all the Bankrupt's Eſtate towards Sa- 
tis faction of the Creditors; Lands, Goods, & c. deſcend 


or come to the Bankrupt, they ſhall be ſubject to a new 
Sale and Diſtribution, for che Commiſſioners Aut he- 


rity is net Fully executed until the Creditors be ſatisfied; 
Billing. 118. Stone 132. pl. 19. contra. 

(r) Fil. Rep. 385. 

(5) Bar. Rep. 439. 440. | 

(%) So ſaid by Mr. Juſtice (now Lord Chief Juſtice) 


Wilmot. 2 Bur. Rep. 1124. See Bur. Rep. 447. (x) 
(u) Fentr. 244. 2 Eq. Cal. abr. 120. 4 Bac. Abr. out C 
647. 7 Viz. Abr. 123. (») 


(ww) 2 Show. Rep. 519. 5 20. 2 Eq. Caf. abr. 9, (z) 
Cai. Temp. Talb. 18 5. Stat. 21 Jac. c. 19. S. 1. Mar. 337. 
36. Ath, Rep. 177. 183. being made for the Suppreſſion (a) 
of Fraud; and yet this ſhould not be too far extended, M (5) 
for the Statutes are very penal, and my Lord Ba- Chance, 
con's Remark is good, which is, that it is an hard Caſe ſp oners c 
to torture Laws, that they may torture Men. See Lord I an Err 
Bacon's.Works, 5 20. in 4to. | an Act 

Creditors, 
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(x) Creditors, they being undoubtedly re- 
medial Laws, are to be extended by Equity, 


and not reſtrained as penal Laws; and that 
it any Conſtruction can be made more bene- 
| ficial for the Creditors one than another, 


the Court admits that Conſtruction as found- 


hat ; 
_ ed on the beſt of Rules, viz. “ /uum c£u1- 
al ue tribuere, of giving to every Man his 
to- own: and that upon this Foundation ſtand 
ral all the Laws againit Bankrupts, which are 
one alſo to be conſtrued fo. as to ſuppreſs 00 
be Fraud. 
f of | | 
4. How the Commiſi ners are liable and iudem- 
Cer- Hi ſied. 
iſtri- 
wy The Courts of Juſtice have alſo reſolved 
new chat (2) as the Conuim Mon and Authority 
the- is by Force of the (evernl Acts of Parlia- 
sſied- WM ment, which (a) onght to be purſued; it 
the Commiſſioners £24 a Perſon Bankrupt 
who is not ſo, th ar: Hject to the ( 
iſkice) 
(x) The Creditor's Guo. +; the proper End of ſuing 
Abr. out Commiſſions of Bankrupt, 2 Eq. Caf. abr. 121. 
) Bur. Rep. 474. | 
r. 97. (z) 4 Inft. 277, 8 Rep. 121. 4 Mod. 116. T. Raym. 
Mar. 337 
refſion i (4) 2 Show. Rep, 156. pl. 142. Com. Rep. 80, 
ended, (6) So ſaid by Lord Chancellor King. Sel. Caf. in 
rd Ba- Chanc. 47. But if in the Proceedings the Commiſli- 
Caſt oners commit ſome Miſtake, which appears to be only 
e Lord an Error of their Judgment, they ſhall not be liable to 
an Action; by Lord Chief Juſtice Holt. Comb. 391. 
litors. 


Action 
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Action of the Party grieved, for he has no 
other Remedy; but they may plead (c) 
generally, and are not driven to any ſpecial 
Pleading. 


Lord Keeper Jeffries ſaid, it was a Miſchief, that the 
Act of Parliament had ſubjected the Commiſſioners to 
an Action, for that no ſufficient Perſons, and ſuch as 
were fit to manage ſuch a Concern,. would. undertake 
the Trouble of it: Vern. 154. | 

(e) 4 Inſt. 278. By Stat. 1 Jac. c. 15. S. 16. quere 
21 Jac, c. 19. The Commiſſioners may plead Net 
Guilty, or juſtify by Stat. 13 Eliz. c. 7, & 1 Jac. c. 15 
But there is no Proviſſon for any Thing done by them. 
on any of the ſubſequent Statutes, 


Bankrupt 


no 
(c) 


dial 


the 
's 0 
h as 
take 


juere 
| Net 


. 15 
them 
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OF THE 


Bankrupt Taws. 


tl A. 


— 


INTRODUCTION. 


K Bankrupt is defined to be“ a Tra- 


« der, who ſecretes himſelf; or does 
certain other Acts, tending to 
« defraud his Creditors (a); he was 
formerly conſidered merely in the Light 
of a Criminal or Offender (), and in this 


Spirit we are told by Sir Edward (c) Coke, 
that we have fetched as well the (d) Name, 


(a) 2 Black. Com. 285. 471. 


(% Stat. 1 Jac. c. 15. S.17. 2 Showy. Rep. 516, 


517. Ark. Rep. 77, id. 219. pl. 120. id. 242, 2 Bur. 
Rep. 717. 


(c) 4 inſt 277, 

(4) The Word itſelf is derived from Bancus or 
Banque, which ſignifies the Table or Counter of a 
Tradeſman. (Drfreſne I. 969.) and ruptus, broken; 
denoting thereby one whoſe Shop or Place of Trade 
is broken and gone; though others rather chuſe to 
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as the Wickedneſs of Bankrupts from fo- 
reign Nations ; but at preſent the Laws of 
Bankruptcy are conſidered as Laws calcu- 
lated for the benefit of Trade, and found- 
ed on the Principles of Humanity as well 
as Juſtice; and to that End they confer 
ſome Privileges, not only on the Creditors, 
but alſo on the Bankrupt or Debtor himſelf. 
On the Creditors ; by compelling the Bank- 
rupt to give up all his Effects to their Uſe, 
without any traudulent Concealment : on 
the Debtor; by exempting him from the 
Rigor of the general Law, whereby his Per- 
ſon might be confined at the Diſcretion of 
his Creditor, though inReality he hasNothing 
to ſatisfy the Debt; whereas the Law , of 
Bankrupts, taking into Conſideration the 
ſudden and unavoidable Accidents to which 
Men in Trade are liable, has given them 
the Liberty of their Perſons, and ſome pe- 
cuniary Emoluments, upon Condition they 
ſurrender up their whole Eſtate to be di- 
vided among their Creditors (e). But ſtill 


adopt the Word Route, which in French ſignifies a Trace 
or Frack, and tel] us that a Bankrupt is one who hath 
removed his Banque, leaving but a Trace behind. 
(4 Inſt. 277.) And it is obſervable that the Title of 
the firſt Engl Statute concerning this Offence, 
34 Hen. VIII. c. 4. againſt ſuch Perſons as do make 
Bankrupt, is a literal Tranſlation of the French idiom, 
us font banque route, Cowel. Verb.“ Bankrupt,” 


(e) 2 Black. Com. 472. . 
11 
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it is cautious of encouraging Prodigality 
and Extravagance by this Indulgence to 
Debtors; and therefore it allows the Bene- 
fit of the Laws of Bankruptcy to none but 
actual Traders; ſince that ſet of Men are, 
generally ſpeaking, the only Perſons liable 
to accidental Loſſes, and to an Inability of 
paying their Debts, without any Fault of 
their own. If Perſons in other Situations 
of Life run in Debt without the Power of 
Payment, they muſt take the Conſequences 
of their own Indiſcretion, even though they 
meet with ſudden Accidents that may re- 
duce their Fortunes: for the I. a holds it 
to be an unjuſtifiable Practice, for any 
Perſon but a Tradeſman to incumber him- 
ſelf with Debts of any conſiderable Value. 
If a Gentleman, or one in a liberal Pro- 
feſſion, at the time of contracting his Debts, 
has a ſufficient Fund to pay them, the De- 
lay of Payment is a Species of Diſhoneſty, 
and a temporary Injuſtice to his Creditor; 
and if, at ſuch Time, he has no ſufficient 
Fund, the Diſhoneſty and Injuſtice is the 
greater. He cannot therefore murmur, if 
he ſuffers the Puniſhment which he has 
voluntarily drawn upon himſelf, But in 
mercantile Tranſactions the Caſe is far other- 
wile. Trade cannot be carried on without 
mutual Credit on both Sides: the con- 
tracting of Debts is therefore here not only 
uſtifyable, but neceſſary, And if by 


accidental 


„ 


* 


iv INTRODUCTION. 


accidental Calamities, as by the Loſs of a 


Ship in a Tempeſt, the Failure of Brother 


Traders, or by the Nonpayment of Perſons 
out of Trade, a Merchant or Tradeſman 
becomes incapable of diſcharging his own 


| Debts, it is his Misfortune and not his 


Fault. To the Misfortune therefore of Deb. 
tors the Law has given a compaſſionate 
Remedy, but demied it to their Faults : 
fince, at the ſame Time that it provides for 
the Security of Commerce, by enacting 
that every conſiderable Trader may be de- 
clared Bankrupt, for the Benefit of his 
Creditors as well as himſelf, it has alſo to 
diſcourage Fxtravagance, declared, that no 
one ſhall be capable of being made Bank- 
rupt, but my a Trader; nor capable of 
receiving the full Benefit of the Statutes, but 
only an induſtrious Trader (/. 

As the Spirit of the Bankrupt Laws con- 
ſiſts in the Power and Authority they give 
the Commiſſioners, the following Sheets 
were compiled principally with a View to 
point out and eſtabliſh that Power and Au- 
thority, for which Purpoſe we ſhall conſider 
the following Particulars, viz. 


On Black, Com. 473, 474. 


C. HAP. 


Thi 
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x CHATTE 

's Tbe Declaration of the Bankruptcy. 
ry CHAP. II. 

is The Seizure of the Bankrupt's 
b Eſtate, and Summonte for his 
te Surrender. 4 | 

it n BY I 

ng The Proof of his Debts, 

_ CHAP. IV. 


to The Appointment, Choice, and fie, 
moval of che Aſſignees, 


Q IH:A£. 


The Conveyance and Sale of his 
Exate and Effects, 


C HAP. VI. 


His Examination and Commitment, 
and ok his Wife, and others, 


OA f. n 
His Certificate. 


C H A P. VIII. 
The Dividend. 


KA 
a p. | The Bankrupt's Allowance, 


that to prevent Diſputes about the Time when the 


* 


6 ] 
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The Power and Authority of the Com- 
miſſioners in /g/ declaring the Party 
Bankrupt. ; 


N Order to conſtitute a legal (for there 
is no ſuch Thing as an (+) equitable) 
Bankruptcy, the Party muſt have (i) been 


(g) Lord Ch. Juſt. Holt ſaid, that formerly the 
Time was mentioned when the Party became Bank- 
rupt, but it is omitted a, and that is the wiſer 
Courſe, Lord Raym. 100. and Lord Hardawicke ſaid, 


Party became Bankrupt, the Commiſſioners always find 
in general, that he was Bankrupt at the Time the Com- 
miĩſſion iſſued. . Rep. 78. 119. Temp. Caſ. Talb. 243. 
244. Lord Hardwicke ſaid, that where there was a joint 
Commiſſion againſt two Partners, they muſt-be each 
found Bankrupt, and though one of them ſhould die, 
the Commiſſion might ſtill go on, but 1f one of the 
joint Traders be dead at the Time of taking out the 


Commiſſion, it abated and was abſolutely void. A,. f 


Rep. 97. pl. 45. 

(h) 2 Wil. Rep. 4:9. 7 

(i) Though the Party has 4% off his Trade for ſome | 
Time, yet if he abſconds, &c. for Debts contracted þ 
during his Trade, he is ſtill liable to the Bankrupt B 
Laws. Sid, 411. pl. 7. Lev. Rep. 17. 3 Keb Rep. 451. 
pl. 16. So he is for Debts contracted in his Trade, tho 
newly ſecured after his leaving off his Trade, Com. Dig. 
521. or if he leaves of his Trade, but puts his Stock 
into the Hands of another with whom he is Partner in 
Gain and Loſs. Palm. 325. Bur. Rep. 6. 8. or if he 
has EffeQs of his Trade in his Hands, and upon Credit 

a Trader, 


ch. 1. Trading. © 7 


a Trader, he muſt have committed ſome 
Act of Bankruptcy, and he muſt be fuffi- 
ciently indebted : hence ariſe other Particu- 
lars to be diſcuſſed, which we will conſider 
in the Order they occur, viz. 

1. Trading. 

2, Acts of Bankruptcy. 

3. Petitioning Creditor's Debt. 


1. Trading. 


The ſeveral Bankrupt Statutes have ex- 
preſsly declared, or the Reſolutions of the 
Courts 'of Juſtice in their Interpretations of 
them have determined, who are ſuch Tra- 
ders againſt whom a Commiſſion of Bank- 
rupt may iſſue. 

We will therefore, for the Sake of Me- 
thod and Perſpicuity, conſider this Head 
under the two following Subdiviſions, viz. 

i. What Kind and Degree of Trading makes 
the Party an Object of the Bankrupt Laws. 

2. What Kind and Degree of Trading does 
not, and 


of them contracts Debts, though he does not buy any 
more Goods. Ventr. 166. or if he becomes Security 
for another, becauſe he is truſted upon the Reputation 
of his Stock and Dealings, as well where he is Secu- 
rity, as where he contracts for his own Debts. Palm. 
325. By the above Caſes it ſeems clear that a Trader 
indebted 1s liable to the Bankrupt Laws, though he has 
quitted Trade, if not above ſix Years, till he has dif- 
Charged his former Debts, 

I. What 


8 Declaration of Bankruptcy, Ch. 1. 
1. What Kind and Degree of Trading 


does. 


Any ( Merchant or other Perſon, uſing 
the, Trade of Merchandize, by Way of 
Bargaining, (J) Exchange, Rechange, Bar- 
try, (m) Cheviſanse, or otherwiſe in Groſs 
or Retail, or ſeeking his Trade of Living 
by buying and ſelling, being a natural 
born Subject, or an () Alien, or being 
Denizen, may be (o) Bankrupt. 

Whereas Perſons dealing as (p) Bankers, 


Every one Man or Woman, who gets his or her 
Living by buying and ſelling, by Trade or Merchan- 
dize, may come under the Denomination of a Bank- 
rupt, upon his or her failing in the World. Cr. Car. 
549. V. Jo. 437. pl. 3. Mar. 34. pl. 67. 

% Drawing and re-drawing Bills of Exchange for 
large Sums of Money, and a Continuation of it, is a 
traſſicking in Exchange, and a Trading which will make 
a Man liable to a Commiſſion of Bankrupt, though 
no Commiſſion Money allowed, and notwithſtanding a 
Loſs enſued thereby to the Bankrupt. By Lord Hard- 
wwicke, Ath. Rep. 128. pl. 72. 

m That is, making Contracts. 2 Dufre/ne 569. 

{n) The Benefits as well as the penal Parts of the 
Bankrupt Laws, are extended as well to Aliens and 
Denizens, as to natural-born Subjects; being intended 
entirely for the Protection of Frauds, in which Aliens 
are often as deeply concerned as Natives. 2 Black. 
Com. 474. 475. 

6e Stat. 13 El. c. 7. S. 1. 21 Jac. c. 19. S. 2. 

(p) Bankers having taken upon them to act as Scri- 
veners, made it neceſſary for the Legiſlature to add 
Bankers, as being liable to Commiſſions of Bankrupt ; 
and Perſons acting as Bankers will be conſidered as 
ſuch, though: they do not keep open Shops. By Lord 


Hardwicke. Atk. Rep. 218. pl. 119. | 
Brokers, 


2 
tembe 
(s) 
(7) 


Naym 
Carpe 


00 


(20) 


196, 


(x) 
(3) 
(2) 
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(q) Brokers, and Factors, are frequently 
intruſted with great Sums of Money, and 
with Goods and Effects of very great Value 
belonging to other Perſons, ſuch Bankers, 
&c. are declared liable to the Statutes con- 
cerning Bankrupts (v). 

Though the Trade be a very inferior 
one, yet if the Party gets his Living there- 
by, it will be a ſufficient (s) Trading to 
make him Bankrupt; as (z) Carpenters, (u) 
Cowkeepers; (w) Dyers; (x) Victuallers; 
(y) Vintners. 

Though the Party does not {ell the ſame 
Wares which he buys, but converts them to 


ſaleable Commodities, and then ſells (2) 


Lord Chancellor Hardwicke inclined to think 
a Pacunbroler within the ſeveral Statutes concerning 
Bankrupts, and eſpecially within the general Words of 
the above Clauſe; for though Pawnbroktts are not ex- 
preſoly named, yet the general Word Brokers” is the 
Genas, and all other Kind of Breterage the Species. 
A. Rep. 206. pl. 109. 

74 Stat. 5 Geo. 2. c. 30. S. 39. continued to Sep- 
tember 1771. by Stat. 4 Geo. z. c. 36. 

(„) Com. Dig. 521. | 

(t) 3 Mod. Rep. 155. or Ship-Carpenters. Lord 
Raym, 741. but it ſeems otherwiſe of a mere working 
Carpenter, 3 Mod. Rep. 155. 

(% Goodinge. 13. 

(0) Cr. Jac. 585. pl. 6. See G15. Caf. 116. 10 Mod. 
196. 

(x) Lord Raym. 287. 12 Mod. 159. 

) Read. Stat. Law. 186. 
(8) Com. Dig. 521. 


them; 


10 Declaration of Bankruptcy, Ch. 1. 


them; as (a) Bakers, (+) Brewers (c) Clo- 
thiers, who buy Wool, and convert it to 
- Cloths; (d) Goldſmiths, (e) Ironmongers, 
who buy rod or bar Iron, and cauſe it to 
be worked up into Wares ; (/) Lockſmiths ; 
(2) Milliners; () Nailers; (i) Saleſmen; 
t) Shoemakers; (/) Smiths; (n) Tanners; 
(7) Taylors; ( Weavers, and the like, 
here, though Part of the Gain is by bodily 
Labor, and not by buying and felling, yet 
they are within the Statutes of Bankrupt ; 
for the Labor is only in Melioration of the 
Commodity, and rendering it more fit for 
Sale (p). | | | 

If a Man leaves off Trade, he ſhall be 


(a) 3 Mod. Rep. 330. 
14. (5) Com. Dig. 521. Read. Stat. Law. 186. 
(e) Com. Dig. 521. 


4) Stone 120. 


(e) Com. Dig. 521. 

(/) Wd. 2 

(2) Beawes's Lex Mercat. rediviv. 488. 

) Goodinge. 12. 

(i) Com Dig. 521. 

(#) 2 Black, Com. 476. Com. Dig. 521. 

(7) 2 Black. Com, 476. 

(n) 3 Mod. 330. Hut. 46, 

(2) Their Trade being now greatly altered, moſt of 
it conſiſting in buying and ſelling : but mere working 
Taylors are not, becauſe they do not get their Living 
by buying and ſelling, but by making Garments for 
their Cuſtomers, who ſend them the Materials they 
work upon. Read. Stat. Law, 185. 

(o) Cr. Jac. 585. pl. 6. 

(#) 2 Black, Com. 476. 


Bankrupt 


pſt of 
king 
ving 
8 ſor 


they 


rupt 
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Bankrupt for Debts contracted before, but 


not for Debts contracted (g) after. 


If one for a while deals in a Trade, and 
afterwards quits it, but leaves his Stock in 
the Hands of another, and goes Share with. 


the other, both in Profit and Loſs, and 
after ſuch quitting becomes indebted, and 
conceals himſelf from his Creditors, he is 
(7) Bankrupt, 

A Man who trades ſometimes in (s) Te- 
land, and ſometimes in England, may (t) be 
Bankrupt, but guere if only beyond Sea. 

Where a Perſon carries on a Trade in 
one Kingdom belonging to the Crown of 


Great Britain, and comes over to another, a 
Commiſſion may be taken out by a Credi- 
tor in the Place where he then happens to 
be, as he has traded to this Kingdom and 


contracted Debts here; ſo ſaid by Lord 


Hardwicke ; and his Lordſhip obſerved that 


there were ſeveral (2) Inſtances of this Kind, 


(7) Comb. 463. Ventr. 5. 12 Mod. 159. Lord Raym.. 
287. This is admitted by the Court, according to 
Sid. 411. pl. 7. The Court only ſeemed of that Opi- 


nion according to Lev. Rep. 17. ſo refolved according 
to Palm. 32 5. See 3 Keb. Rep. 451. 
(r) Reſolved in Palm. 325. See Bur. Rep. 6. 8. 


(s) Lord Hardwicke ſaid, that the Bankrupt Laws 


were not adopted in Jreland. Atk Rep. 82. pl. 31. 
(t) 2 Yern. 162 


(u) John Aſpley went from England in 1720, and 


reſided in Parbadoes till 1725, where he was a Factor 


and a Planter, and traded to Exgland by ſending. 
Goods from his Plantations, and receiving Goods 


where 


ä — ˙ — — = ont — — 
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where Perſons belonging to the Plantations 
abroad, and which is their ſole Place of 
Reſidence, yet happening to be in England, 
have had Commiſſions of Bankrupt taken 
out againſt them here (). | 

The Petitioner applies to ſuperſede a 
Commiſſion of Bankruptcy taken our againſt 
him, inſiſting that as he is a Clergyman, and 
is now, and hath been ever fince 1729, 
Rector of the Pariſh Church of Normanton 
in Derbyſhire, he is not liable to become 
Bankrupt within the Intent and Meaning of 


any of the Statutes made concerning Bank- 


rupts. #4: 
The Statute of 21 Hen. 8. c. 13. S. 3 


was cited for the Petitioner, Whereby it 
* is enacted that no ſpiritual Perſon, ſecu- 
* lar, or regular, of what Eftate or Degree 
* ſoever, ſhall from henceforth by himſelf, 
* nor by any other -for him, nor to his Uſe, 
* bargain and buy, to fell again for 
+ Lucre, Gain or Profit, in any Market or 


back again bought in England, and he diſpoſed of 
Goods ſent from England in Barbadoes, for Merchants 
in England as a Factor, and being preatly indebted 
came to Ergland in 1737, and committing an Ac of 
Bankruptcy, a Commiſſion iſſued, and upon a Que- 
ſtion, whether he was within the Statutes of Bankrupt, 
upon the Authority of Bird and SedgwwickeSalk. 110, pl. 5. 
(where a Gentleman of the Temp/e going to Ly/bor, 
turning Factor, trading to Erg/and and breaking) was 
adjudged A Bankrupt, By Har awvicke Char c. Mich, 
1737. , Beawes's Lex Mercat. rediviv, 488. zd Edit. 
(w) Atk, Rep. 82. pl. 31. 1 
« Fairs, 
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Fairs, and other Places, any Manner of 
© Cattle, Corn, Lead, Tin, Hides, Tallow, 
* Fiſh, Wooll, Wood, or any Manner of 
Victual or Merchandize, what Kind ſoever 
* they be of, upon Pain to forfeit treble the 
Value of every Thing by them, or by any 

to their Uſe, bargained and bought to 
* ſell again, contrary to this Act, and tha 

* every ſuch Bargain and Contract hereafter 
to be made by them, or by any to their 
* Uſe, contrary to this Act, ſhall be utterly 

void and of none Effect, and the one half 

* of every ſuch Forfeiture to be to the King, 
and the other half to him that will ſue 
for the ſame (x); and it was argued that 
as this Act paſt before any Statute of Bank- 
rupts and is ſtill in Force, no ſubſequent 
Act could cver intend to include a {piri- 


(x) Lord Chancellor Hardwicke : this Statute 
is rather in the Nature of a Probibition, and a 
Prohibition will not exempt the Party from being 
Bankrupt ; for if a Man, with bis Eyes open, will 
break the Law, that does not make void the Contract, 
it is undoubtedly very improper for a Perſon to ſay, [ 
have broke the Law, and therefore lam exempt from 
any Remedy a Creditor may have againſt me; and the 
Petitioner cannot take Advantage of the Breach of our 
Law, in order to avoid his being ſubject to another; 
this is different from uſurious Caſes, becauſe then both 
the Borrower and Lender are cqually criminal, as he 
takes the Advantage of the Borrower's indigent Cir- 
cumſtances ; but it is not ſo here, for the Borrower -- 
only acts 1 in Breach of the Law, and the Lender may 
not know it at the Time, or that he is a cn 


Ath, Rep, 199, | 
tual 
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tual Perſon under the general Words of 
the Bankrupt Acts; and as by theſe Acts 
he 1s to be examined upon Oath with re- 
gard to the Diſcovery of his Eſtate, it 
would oblige the Petitioner to accuſe, him- 
ſelf, and lay him open to the Penalties (y) 
of the Statute of Hen. 8. and 1t was further 
ſaid of the ſame Side, that the Clergy have 
many Privileges, ſome belonging to their 
Perlons, and ſome to their eccleſiaſtical 
Benefices; therefore though in many Caſes 
where Perſons hold Lands and Tenements, 
by: Reafon whereof they are liable to be 
elected to Offices, as a Reeve, Bailiff, &c. 


{5) As to the Penalty in this Statute of Hen. 8. 
Lord Chancellor Hardwitke was inclined to be of Opi- 
nion on this Part of the Act, that the Contract ſhould 
be void, as to the Parſon himſelf only; for it would 
be a moſt extraordinary Conſtruction of the Statute 
that the Bargain ſhould be void for his own Benefit; 
and it would be very miſchievous to conſtrue the Act 
in ſuch a Manner; Many Perſons in this Kingdom 
deal as Graziers in buying of Cattle, &c, the Seller 
does not know a Grazier to be a Clergyman ; ſhall the 
Bargain then be void for the Parſon's Benefit? Suppoſe 
in the Counties of Surry, Kent, &c. a Parſon buys a 
Quantity of Hops, can the Vender know that he buys 
to conſume only in his Houſe, and not to make a Pro- 
fit by retailing them again? If ſuch a Contract there- 
fore was to be made void by the Statute of Hen. 8. it 
would be a great Hardſhip and Inconvenience to Ven- 
ders; Lord Hardwicke mentioned this to ſhew the 
Miſchiefs which would reſult from ſuch a Conſtruction, 
and conſequently this Part of the Act ought to be ſo 
conftrued, as to make it a Penalty on himſelf only. 
Ask. Rep. 200, 

yet 
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yet the Clergy are diſcharged from ſuch 
Services by Reaſon of their Function, and 
there is a Writ in the Regiſter which lies 
for their Diſcharge, Reg. 187. b. recites quod 
Clerici infra ſacros Ordines conſtituti non eleg an- 
tur ad Officium, and Lord Coke, 2 Inft. 2. 3. 
upon Magna Charta ſpeaking of the Privi- 
leges of the Clergy, lays it down that 
they are not to be choſen into any tempo- 
ral Office; and in Ventr. 105. there is the 
following Caſe: One Dr. Lee having Lands 
within the Level, was made an Expenditor 
by the Commiſſioners of Sewers in the 
County of Kent, whereupon he prayed his 
writ of Privilege to the Court of King's 
Bench, and it was granted; for ſays the 
Regiſter, Vir militans Deo non implicetur in 
Negotiis ſecularibus, and the ancient Law, 
quod Clerici non ponantur in Officia. This was 
the Rule as eſtabliſned by the Common 
Law, but it has been ſaid the Statutes of 
Bankrupts are general, and therefore the 
Clergy ought not to be exempt; but then 
the 21 of Hen. 8. prohibits this Order of 
Men from exerciſing any fort of Trade or 
Merchandize, by buying and felling again, 
with a View to prevent them being diverted 
from the proper Buſineſs of their Function, 
and their Contracts are ip/o Fats void with 
a ſevere Penalty. I hoſe Laws that have 
the Sanction of a Penalty annexed to them, 
are more regarded than Acts of Parliament, 

which 


RECITED 
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which are merely prohibitory, without any 
Penalty. Can it be intended, when by a 
former Act the Legiſlature had prohibited 
the Clergy from exerciſing any Trades, that 
they meant to include them under the gene- 
ral words Perſon and Perſons in the Bank- 
rupt Acts? There is not a Word in theſe 
Acts that ſeems to comprize the Clergy. 


General words in an Act of Parliament 


may be reſtrained, when the Reaſon of the 
Law ſeems to require it. In the Caſe of 
Long v. Baker Rel Rep. 202. it is laid down 


as a Rule in the Conſtruction of Statutes, 


that a general Law does not make that 
good, which was diſabled by a particular 


Statute before; And in Hob. 346. the Caſe 


of Sheffield v. Ratcliffe, he ſays, Judges have 
a Power in the Conſtruction 'of Statutes to 
mould them to the trueſt and beſt Uſe ac- 
cording to Reaſon and Convenience. Acts, 
general in Words, have been conſtrued to 
be but particular, where the Intent was 
particular. Plow. 204. Stradling v. Morgan; 
for though the Statute of Hen. 7. of Fines 
be conceived in general Terms, and will 
bind Corporations in general, yet by Con- 
ſtruction of Law the Succeſſor of a Parſon, 
Vicar, or any other ſole Corporation, ſhall 
have five Years to make his. Claim ; for if 
by their Laches they ſhould. bind their 
Succeſſors, it would cauſe a Diminution of 
eccleſiaſtical Livings; and therefore by 

Conſtruction 
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Conſtruction of the general Law they are 


excepted, 11 Co. Magdalen College Caſe, 7 I. a. 
J Can the Bankrupt Acts be ſaid to intend the 
N Clergy, when they deſcribe Perſons uſing the 


moſt ſecular Employments which are pro- 
| hibited to the Clergy, and to mean thoſe 
very Perſons which they do not deſcribe, 
but who by the Statute of Heu. 8. are forbid. 
to fall under that Deſcription? If this had 
been the Conſtruction, there muſt have been 
ſome Inſtances; and where the Penning of 
an Act is dubious, . long Ulage is a juſt 
Medium to expound it by, for Jus et Norma 
loquendi is governed by Uſage. If the Peti- 
tioner ſhould be adjudged a Bankrupt, what 
mult be done? Can the Commiſſioners ex- 
amine him touching an Act of Bankruptcy? 
This is not to be done, without examining 


(2) into his Buying and Selling; this ſub- 


(z) Lord Hardwicke ſaid, as to the ObjeQion of 
examining the Petitioner as to his Eſtate and Effects; 
in the Caſe of Smuggling (ſee fol, ) there was no 
Examination of the Commiſſioners, but would ſubject 
to Penalties ; and yet that is uo Reaſon why the Com- 
miſſion ſhould not proceed; for if the Bankrupt has an | 
Objection to the Queſtion, he muſt demur to the Inter- "3 
rogatories, and the Court of Chancery will judge of the 
Queſtion upon a Petition; or if the Bankrupt refuſes to 
anſwer any Queſtion, and the Commiſſioners commit 
him, and the Delinquent brings his Habeas Corpus, 
tne Queſtion muſt be ſet forth, particularly in the 
Return to the HabeasCorpus, that the Judges may judge 
whether it was a lawful Queſtion or not, and notwith- 
ſanding all this, the Commiſſioners may undoubtedly f 


jects 
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jects him to a Forfeiture, and the Bankrupt n 


Acts could never intend the Power of Com- 5 
miſſioners to examine, ſhould be ſo exten- le 
five, as to enable Commiſſioners to examine in 
Perſons, who, if they diſcover, muſt ſub- m 


ject themſelves to a Forfeiture. Could the ro 
Commiſſioners aſſign over his (2) Living? W fic 


at 
examine as to his Eſtate and Effects, what he has, ob 
where it lies, &c. Att. Rep. 200. In 


(a) Lord Hardwicke obſerved, that the Objection 
that a Clergyman's is a ſpiritual Preferment, and that ha 
-his Living was not within any of the Statutes relating thi 
to Bankrupts, was indeed a doubtful Queſtion. To ne! 
be ſure there ate in the Bankrupt Acts no Words that 
relate merely to eccleſiaſtical Eſtates, and therefore it for 
is ſaid, if the whole Living is ſeized, it may prevent of - 
ſerving the Cure; but I do not know this would be fen 
the Conſequence, 1ſt. a Fieri facias de Bonis iſſues Ins, 
againſt the Parſon, and the Sheriff returns aullum laicun Þ 
Feodum, then a ſpecial Heri facies de Bonis ecclefeaſticis Te 
iſſues to the Biſhop, and he appor tions a Part to erte his 
the Cure, and the Remainder is taken under the Exe- 2 | 
cution. This Rule has been conſtantly followed, but 
I do not know any particular Law for it; and yet the 
Court follows the Rule of Law analopically, but tho 
they permit a Sequeſtration to iſſue, yet the Biſhop in 
that Caſe allots a ſufficient Part of the Living for the 
Service of the Cure. I do not ſee (but I give no Opi- 
nion) why the ſame Method may not be followed un- 
der the Commiſſion of Bankruptcy, for it does not ap- 
Pear to me, that this would ſuperſede the Biſhop's Au- 

thority, A Parſon holds a Living in Right of the 
Church, and it is not for his own Benefit, but for the 
Good of the Church, he is preſented toit, and there- 
fore may properly be faid to be i autre Droit, as he 1s 
ſeized in Right of the Church, and in ſome Reſpeds 
may be compared to an Executor who acts zu autt! 


No, 


By Lord Hardævicle, Ast. Rep. 200, 
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no, for the Aſſignee muſt either have the 
whole or none; ſo that there can be Nothing 
left for the Performance of divine Service 
in this Caſe, which is, of itſelf, an Argu- 
ment it was not the Intention of the Bank- 
rupt Acts to include ſpiritual Perſons; be- 
ſides, he may defeat ſuch an Aſſignment 
at any time, for he may reſign, and is not 
obliged to keep a Curate. And in another 
Inſtance of ſequeſtring a Living, the Law 
has provided that enough muſt be left of 
the Benefice for the Cure, that'the Pariſhio- 
ners may not be without a Perſon to per- 
form divine Service; and therefore in caſes 
of Debts, if the Sheriff returns that a De- 
fendant is Clericus beneficiatus nullum habens 
laicum Feodum, he can do no more, but then 
Proceſs muſt go to the Biſhop to ſequeſter 
his Living. And in ſuch caſe, as 'tis ſaid in 
2 Mod. 256. Walwyn v. Anbery, the Bifnop 
may retain to ſupply the Cure, and pay 
only the Reſidue. Here there can be no 
ſuch Proviſion, and therefore this becomes 
a Queſtion of Conveniency. No general 
Inconvenience can ariſe from ſuperſeding 
the Commiſſion, as this is the firſt Inſtance 
ſinee the Bankrupt Acts; but there may 


be a great Inconvenience, if it ſhould not 


be ſuperſeded, becauſe the Cures of ſuch 
Clergymen cannot be ſeized. 


Droit, though the Parſon's is not quite ſo ſtrong a Caſe. 


In 


— 
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In Support of the Commiſſion, it was 
ſaid, the Trading of the Petitioner was a 
Partnerſhip with a Potter in Staffordſbire, and 
that there was no Diſpute as to the T rade or 
Act of Bankruptcy; for the Bankrupt had 
not ventured to produce any Afadavit to 
contradict theſe Facts (5). 

Lord Chancellor Hardwicke declared, if it 
could be ſhewn him that the Petitioner had 
committed a plain Act of Bankruptcy, and 
had traded, he would not ſuperſede the 
| Commiſion, becauſe a Man had the Hardi- 
neſs in a Court of Juſtice to ſay, I have 
been guilty of a Breach of one Law, and 
therefore releaſe me from the Breach of 
another. The Affidavits were then read 
which had been made to ſupport the Com- 
miſſion, and were very ſtrong for that Pur- 
poſe. 

Tord Chancellor. There has no Queſtion 
been inade concerning the Debt of the 
petitioning Creditor, nor does the Bank- 
rupt contradict his Trading, his having 
contracted this Debt, or his abſconding; and 
therefore the whole for my Conſideration 
is, whether a Clerk in holy Orders is lia- 
ble to a Commiſſion of Bankruptcy. | 
am rather inclined to think he may be- 
come Bankrupt. Upon the whole Cir- 
cumſtances of the Cale, I am of Opinion, 
the Commiſſioners . ſhould proceed in the 
(88) Ack. Rep. 196. pl. 103. 

Commiſſion; 
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Commiſſion; but ſo as not to prejudice 
any Remedy the Petitioner may have by an 
Action at Law (c). 

Lord Chancellor Hardwicke ſaid, that 
though a Man be a public (d) Officer, as 


Trading. * 


an Exciſe Man, &c. yet, if he will trade, 
he makes himſelf ſobject to the Statutes of 
Bankrupt (e). 

If a Perſon that is a Trader, makes ano- 
ther Executor, who only diſpoſes of the 
Stock of his Teſtator, it will not make 
the Executor a Trader, and liable to a 
Commiſſion of Bankrupt; and even if an 
Executor, is the Repreſentative of a Wine 
Cooper, and finds it neceſſary to buy Wines 
to refine the Stock left by the Teſtator, it 
will not make him a Trader (/ 

A Feme Covert in London, being a ſole 
Trader according to the Cuſtom, is liable 
to a Commiſſion of Bankrupt (g). 

Petition to ſuperſede a Commiſſion of 
Bankrupt upon a Suggeſtion of the Party's 
being a married Woman at the Time the 
Commiſſion iſſued, and the Wife of the 
Petitioner ; Lord Chancellor Hardwicke ſaid, 


(c) Atk, Rep. 198. 199. 
(a) As of the Army, Atk. Rep. 214. of the Court, 
done 120. 


(e) Att. Rep. 206. pl. 109. 

1— By Lord Chancellor Hardwicke, Atk. Rep. 102, 
pl. 51. 

(g) Read. Stat. Law. 186. Com. Dig. 521. 2 Black, 
ben. 477. cites La Vie v. Philips Mich. 6 G. 3. B. R. 
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that as the Party was admitted to be the 
Daughter of a Freeman of London, and ap- 
peared plainly to be a ſeparate Trader, by 
the Cuſtom of London, ſhe. was clearly 
liable to Bankruptcy, notwithſtanding her 
Coverture. Petition diſmiſſed (+). 

A Gentleman at the Bar, who had a 
Colliery and dealt in Coals at Dur ham, was 
held ſuch a Trader as might be Bankrupt (i). 

A Member of the Houſe of Commons 1s 
liable to a Commiſſion of Bankrupt, if he 
will Trade (*). 

Notwithſtanding the above Reſolution of 
Lord Hardwicke, Merchants, Bankers, Brokers, 
Factors, Scriveners, and Traders, within the 
Deſcription of the Statutes relating to Bank- 
rupts, having Privilege of Parliament, were 
not (till the Year 1763) (J) compellable to 
pay their juſt Debts, or to become Bankrupts, 
by Reaſon of the Freedom of their Perſons 
from Arreſts upon civil Proceſs. But now 
any Creditor of ſufficient (n) value of ſuch 
Merchants, &c. obſerving the Directions of 
this () Act may ſue out a Commiſſion of 
Bankrupt againſt any ſuch Merchant, &c. 


(5) A.. Rep. 206. pl. 110. 
7 Stra. 514. 8 Moi. 46. 47. 
(4) Ark. Rep. 200, 

( The Declaration of Parliament in the Preamble 
to Stat. 4 Geo 3. c. 33. 

(m) For the Sufficieacy of which ſee ** Petitioning 
Creditor's Debts, fol, 
(x) Stat, 4 Geo. 3. c. 33» 


and 


Care | 


dice tc 
lovin 

Kni ” 
ſenſibl. 
Bankry 


long P, 
Works 


( 


the 
IK 
ere 


pts, 
ſons 
LOW 
uch 
3 of 


of 
&c. 


mble 


ning 


and 


Chap. 1. Trading. 23 


and proceed thereon in like (% Manner as 
againſt other Bankrupts (p). 
Lord Chancellor - Hardwicke inclined to 


think a Pawnbroker within the ſeveral Statutes. 


concerning Bankrupts, and eſpecially within 
the general Words of the thirty-ninth Clauſe 
of Statute of 5 Geo. 2. c. 30. for though 
Pawnbrokers are not expreſsly named, yet 


the general Word Brokers in the Statute, is 


(o) Though while he continues a Member (ſays 
Lord Hardwicke) there are ſome particular Powers of 


the Commiſſioners that cannot be exerciſed. 4:4, Rep. 


201. and Stat, 4 Geo. 3. c. 33. S. 4. declares, that 
Nothing in that Act ſhall ſubject any Perſon entitled to 
Privilege of Parliament, to be arreſted or impriſoned, 
during the Time of ſuch Privilege, except in Caſes 
made Felony by the Bankrupt Acts. 

By this Proviſion it ſhould be preſumed that Bank 


ruptcy does not vacate one's Seat in Parliament, and 


yet the Situation of a Bankrupt ſeems incompatable 
with that of a Member of Parliament, it being. ne- 
ceſſary that the former ſhould be 4/4-/7ed of all Eftate, 
= the latter have an Eſtate to a particular yearly 

alue, | 

King James the Firſt, in his Proclamation for a Par- 
lament, (as we have it from Lord Bacon) out of his 
Care for the Common Good, and without all Preja- 
dice to the Freedom of Elections, admoniſhed all his 
loving Subjects, that had Votes in the Election of 
Knights, Burgeſſes, and Citizens, that they be truely 
ſenſible not to diſvalue or diſparage the Horſe with 
Bankrupts and neceſſitous Perſons, who might deſite 
long Parliaments only for Protection. See Lord Bacon's 
Works, 4to. Edit. 3d vol. 387. 388, 

(p) Stat, 4 Geo, 3. c. 33. 8. 1. 
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24 Declaration of Bankruptcy, Chap. 1. 
the Genus, and all other Kind of - Brokeridge, 
the Species (q.- , $8240 Fo 
Lord Hardwicke (r) ſaid, a Commiſſion 
of Bankrupt formerly iſſued againſt a Peer, 
an Earl. of Suffolk, for trading in Wines, 
and though there might be ſome particular 


Powers, that Commiſſioners of Bankrupts 


could not exerciſe againſt a Peer, yet not- 
withſtanding this, he might be liable to a 
Commiſſion of Bankrupt if he would 
trade. | | 


The Statutes relating to Bankrupts have 
been adjudged to extend to Phyſicians, 


when they have been proved to have traded 
or merchandized, or to have bought and 
fold Goods, Effects, and Merchandizes ; 
and accordingly on the 29th of October 
1726, a Commiſiion of Bankruptcy was 
taken out againſt Doctor John Lane, a Phy- 
ſician in Briſtol, and he was found a Bank- 
rupt, on his being proved a Dealer in Cop- 
per and Lead; and alſo to private Gentle- 
men, though never bred up to Trade, but 
have only inveſted their Money in it, in 
Order to make better Intereſt thereof, not- 
withſtanding they have never acted or ap- 
peared in the Trade, or been known to any 


() A.. Rep. 206. pl. 109. | 

(r) Atk. Rep. 201. See dent 130. Stat, 4 Geo. ;. 
c. 33. | | 
| Perſons 


nn Trading. k by 


Perſons trading with the Perſon to whom 
they ſo lent the Money, or been perſonally 
concerned in the buying and ſelling any 
Goods whatſoever. 

Uſing the Trade or Profeſſion of a Scrive- 
ner, receiving other Mens Montes or Eſtates 
into his Truſt or Cuſtody ſhall be adjudg- 
ed (s) Bankrupt. 

The reaſon that Scriveners, (who were 
more numerous than in later (2) Days) were 
included by the above Statute of James 1. 
was for the Releif of their Creditors; whom 
they have otherwiſe more opportunities of 
defrauding than any other Set of Dealers; 
and they are properly to be looked upon 
as Traders, ſince they make Merchandize 
of Money, in the fame manner as other 
Merchants do of Goods and other movea- 
ble (2) Chatels. 

Lord Chancellor Hardwicke, upon con- 
ſidering the above Clauſe, declared he was 
clearly of opinion a Scrivener was within the 
Meaning tnereof, and comprehended in 
the Words, Bankers, Brokers, and Factors, 
and the Petitioner being one, ordered that 
the Commiſſioners ſhould proceed (9) in 
the Execution of the Commiſſion. 


(s) Stat. 21 Jac. c. 19. S. 2. 
() Ark. Rep. 218. pl. 119. 
(u) 2 Black. Com. 475. 

(ww) th, Rep. 142. 143. 


'S Though 


ſubject the Bankrupt to Penalties; yet that 
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Though a Scrivener does not keep an 
open Shop. yet as he receives Money be- 
longing to other People, and places it out 
on Securities, which is the Buſineſs of a 
Scrivener, he may be (x) Bankrupt. 
Dealing merely in Smugling and running 
of Goods, though this is an Offence, and 
contrary to Act of Parliament, yet” ſtill it 
is a Trading within the Meaning of the 
Bankrupt Acts, and ſuch Trader is liable to MF 2. 
a Commiſſion (y) : though there is no Ex- 
amination of the Commiſſioners, but will 1 


is no Reaſon why the Commiſſion ſhould A 
not proceed, for if the Bankrupt has any and 
Objection to the Queſtion, he muſt demur ing 
to the Interrogatories, and the Court of if (-) ; 
Chancery will judge of the Queſtion. upon ang 
Petition; and notwithſtanding, the Com- ¶ not | 


miſſioners may undoubtedly examine him WW of I. 
as to his Eſtate and Effects, what he has, N his + 
where it hes, &c. (2), der or 

Lord Keeper (4) right held that hav- g , 
ing a Share in the Stationer's Company (a) 3 
would make a Man Bankrupt. (le) C 

A (b) Man makes a Bill of Sale of ſome 


Lands, and perſonal Eitate, to another, in: „44, 
(x) Ait. Rep. 218. pl. 119. Dany. A 
O) 4th. Rep. 199. Far, kee 
(z) Ait. Rep. 200. Uround, 
(a) But Holt Ch. Juſt. inclined to the contrary MW” = Dro: 

2 Lord Raym, 851, 852, Mills v. 


(b) Wil. Rep. 314. (8) St 
un 


ch. 1. Trading = ip 


Truſt to pay his Debts, the Truſtee takes 
the whole into Poſſeſſion, and diſpoſes 
thereof, this will not make him a Trader 
and hable to a Commiſſion of Bankrupt, 
for there is no ſuch Thing as an equitable 
(e) Bankruptcy. Lord Parker (d) ſaid, it 
would leſſen the Credit of the Nation to 
make Truſt Stock liable to Bankruptcy. 


2. What Kind and Degree of Trading does 
not make a Man an Object of the Bankrupt 
Laws. 


A Man cannot be a Bankrupt by buying 
and felling, if his principal Means of Liv- 
ing be not gained by it; and therefore a 
(e) Farmer, though he buys Beaſts, Corn 
and Hay, and atterwards ſells them, can- 
not be Bankrupt ; for his principal Means 
of Living is by his Labor, and not by 
his buying and felling; nor a (/ Dro- 
ver or (g) Grazzer (as ſuch) for though they 

[e) 2 Vil. Rep. 429. | 

(4) 3 Wil. Rep. 187, Note (A) 


e) Cro. Car. 549. Stat. 5 Geo, 2. c. 30. 8. 40. 
delt. 110. Stra. 513. 8 Mod, 48. T. Ram, 287. 

Stat. 5 Geo. 2. c. 30. S. 40. Before this Statute 
Drewer was within the Deſcription of a Bankrupt, 
Dany. Abr. 686. pl. 1. One who buys Cattle at one 
Fair, keeps them there three or four Days, on his own 
Ground, and then drives them to anotker Fair to ſell, 
3 Drover within the Meaning of Stat. 5 Geo. 2, 
Mills v. Hughes, Mich. 19 Geo, 2. C. B. 

20 Stat. 5 Geo. 2. c. 30. S. 40. 


2 a0 
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alſo buy and ſell Beaſts, &c. in the Courſe 
of Huſbandry, yet Trade is not their (5) 
principal, but only a collateral Object; 
their chief Concern being to manure and 
till the Ground, and make the beſt Ad- 
vantage of its Produce, and beſides, the 
ſubjecting them to the Laws of Bankruptcy, 
might be a Means of deteating their Land- 
lords of the Security which the Law has 
given them above all others, for the Pay- 
ment of their reſerved Rents; wherefore 
alſo, upon a ſimilar Reaſon, a Receiver (i) 
of the King's Taxes 1s not capable (as ſuch) 
of being Bankrupt; -leſt the King ſhould 
be defeated of thoſe extenſive Remedies 
againſt his Debtors, which are put into his 
Hands by the Prerogative (k). 

Buying and felling under particular Re- 
ftraints, or for particular Purpoſes, will 
not make a Man Bankrupt; as if a Com- 
miſſioner of the Navy uſes to buy Victuals 
for the Fleet, and diſpoſes of the Surplus 
and Refuſe, he 1s not thereby made a 
Trader within the Statutes (J). 


(4) Read. on the Stat. Law, 184, 185. 
(i) Stat. 5 Geo. 2. c. 30. S. 40. Lord Chancellor 
King faid, that declaratory Clauſes in temporal Laws 
might be perpetual, as that Gragiers, Farmers, &e. 
could not be Bankrupts, as mentioned in Stat. Geo, 1. 
though the Act be expired. 2 Ke/. 7. 2. Barnard, K. B. 
25 5. 
Pi 2 Black. Com. 475. 
(/) Salk 110. Skin, 292. Ventr. 270, 
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It muſt be a general Trading, and of 
perſonal (mz) Things too, therefore if a 
Man purchaſes and ſells Lands, () or if he 
be a Butler, Steward to the King, to the 
Inns of Court, (o) &c. or a Farmer of the 
Cuſtoms, Excite, &c. ſuch cannot be Bank- 
rupt (p). 

A Man. who lives by buying only, an 
not ſelling, cannot be Bankrupt; or b 
ſelling only, () but it muſt be by both 
buying and ſelling; and alſo getting a 
Livelihood by it; as by exerciſing the Call- 
ing of a Merchant, a Grocer, or Mercer, 
or, in one general Word, a Chapman, who 
is one that buys and ſells any Thing, nor 
will one fingle Act of buying and ſelling 
make a Man a Trader; but it muſt be a 
repeated (r) Practice, and Profit by it (5). 


(m) Mar. 37. 

(2) Com. Dig. 522. 

(% Skin. 292, 

(3) Com. Dig. c22. 

5 Com. Dig. hy 

(r) So that it Mould ſeem that a Commiſſion which 
iſſued ſome few Years ago againſt a Clerk in the Ex- 
chequer Office, was illegal; the Caſe was this; the 
Party being conſiderably indebted, his Friends ad- 
viſed him to become Bankrupt, but were at a, Loss 
how to make him a Trader, at laſt it was agree? that 
as he was an Hereford/pire Man, he ſhould provide 
himſelf with a Quantity of Oyaer and fe!l it to his 
Friends and Acquaintance ; though this, and this only 
was the Trading, yet the Commiſſioners were pleaſed 
to hold it a ſufſicient Trading for the Purpoſe of e- 


A Trading 
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A Trader cannot be Bankrupt for Debts 
contracted after he has left off his Trade, 
() though he afterwards becomes a Trader 
again (4); though after leaving off his 
Trade, he ſells his old Stock (w). But 
guere, for afterwards the Court held ſuch a 
Perſon Bankrupt ; and ſee the Reaſon given 
for the Reſolution in Ventr. 166. 

No Member of the Bank (x) of England, 
of the Eaſt (y) India Company ; nor any Per- 
ſon circulating (z) Exchequer Bills; nor any 
Adventurer in the Royal (a) fiſhing Trade, 


frauding his Creditors. Another, a Gentleman had 
bought ſeveral Books for his Amuſement or Improve- 
ment, and then ſold them, this was held bzying and 
ſelling ſor the ſame meritorious Purpoſe. 

(s) 2 Black. Com. 476. 

(t) Sid. 411. pl. 7. 

(u) Lew, Rep. 17. 

(ww) Ventr. 29. 

(x) Stat. 7 & 8. W. 3. c. 31. 8 & W. 3. c. 20. 
8. 47. 5 An. c. 13. 7 An. c. 7. 3 Geo. c. 8. 8. 43, 
&c, &c. Buying and ſelling Ban# Stock, or other 
Government Securities, will not make a Man Bank- 

rupt, they not being Goods, Wares, or Merchandizes 
within the Intent of the Statute, by which a Profit 
may be fairly made. 2 Black. Com. 476. 

6) Stat. 13 & 14. Car. 2. c. 24. S. 3. Such Trad- 
ing did bring a Man within the Statutes before this 
Act. Good. 17. Dealing in Za India Stock will 
not make a Man liable to Bankruptcy. 2 Wil. Rep. 
308. See Com. Rep. 355, 340. But if a Trader put 
Money into the Ea India Company and abſcond, he 
1s a Trader within this Act. 2 Keb. Rep. 487. pl. 30. 

(z) See the ſeveral Statutes relating thereto, 

(a) Stat. 13 & 14 Car. 2. c. 24. S. z. 


Or 


Ch. 1. 


or in the () Guinea Company; nor any 
Member of the London (c) Aſſurance or 
Royal (d) Exchange, or South (e) Sea Com- 
panies, or a Sharer in the Stationers /f) 
Company, ſhall be deemed Bankrupt on Ac- 
count of his Stock in the ſaid Companies. 

No Handicraft (g) Occupation (where 
Nothing is bought and fold, and therefore 
an extenſive Credit for the Stock in Trade 
is not neceſſary to be had) will make a Man 
a regular () Bankrupt, as that of a Gardi 
ner (i) Gold-beater, () Gun-founder, Huſband- 
man and the like, who are paid for thcir 
Work and Labor (Y). 

An Infant under the Age of twety-on2 
Years, though a Trader, cannot be made a 
Bankrupt in Reſpect to Debts contracted 
during his Infancy, though the Act of 


Trading. 31 


() Stat. 13 & 14 Car. 2. c. 24. 8. 3. 

(e) Stat, 6 Geo. c. 18. S. 10. 

(d) Stat. 6 Geo. c. 18. S. 10. 

(e) 9 An, c. 21. 3 Geo. c. 9. S. 7. 5 Geo. c. 19. 
6 Geo. c. 4. 8 Geo. c. 4. 8 Geo. c. 21. 8. 12. 

CF) Holt Ch. Juſt. inclined to this Opinion, but 
Lord Keeper Wright held that ſuch Sharer was not 
within the Bankrupt Statutes. 2 Lord Raym. 85 1, 852. 

(g) Cro. Car. 31. 

(5) 2 Black. Com. 476. 

(i) Stone, I 20, 

(4) Becauſe he works for the Service of the Army. 
and the Work is delivered for the Uſe of the Kirg. 
Skin. 292. And becauſe it is a particular Une er- 
taking. Show, Rep. 270, 

(!) Cro, Car. 31, 


Bank- 
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Bankruptcy be committed after he was of at 
Age, for an Infant can owe Nothing but 1 
for Neceſſaries; and the Statutes of Bank- P 
ruptcy create no new Debts, but only give al 
a ſpeedier and more effectual Remedy for al 
recovering ſuch as were before due (m). ar 
And no Perſon can be made a Bankrupt (4 
for. Debts which he is not liable at Law 
to pay (u). Lord Chancellor Hardwicke c 
laid, that notwithſtanding Lord (o Maccles- no 
field held in the Caſe of one. (p) Whitlock, 
that an Infant might be a Bankrupt, yet 
it had been determined otherwiſe () ſince (7). To 
An Inn-keeper cannot, as (s) ſuch, be a Scl 
Bankrupt; for his Gain or Livelihood does wet 
not ariſe from buying and felling in the Da 
Way of Merchandize, but greatly from 111 
the Uſe of his Rooms and Furniture, his ** 
Attendance and the like; and though he as t 
may buy Corn and Victuals, to ſell again ang 
ol, 
T he: 
(n) 2 Black. Com, 477. . 
() Lord Raym. 443. 12 Mod. 243. — 
(e) Lord Chancellor Macclesfield only doubted, whe- oY 
ther he might not be a Bankrupt ; but Lord Chancel- the 
lor King was clear of Opinion he could not. Sel, Cas, mol 
in Chanc. 46, 47. | mat 
(p) Sel. Caſ. in Chanc. 46. are 
(9) We believe there is no Book Cafe ſince. (: 
(r) Atk. Rep. 146. pl. 86. 330, 
() But where an Inn-keeper is a Chapman alſo, ( 
(one who buys and ſells any Thing, 2 Black, Com. 287 
476.) he may on that Account be Bankrupt, though (4 


not barely as an Inn-keeper, and this has been fre- 
quently ſeen, 7 Vin. Abr. 57. pl. 15. in Notes. 


al 


WV 
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at a Profit, yet that no more makes him a 
Trader, than a (2) Schoolmaſter or other 
Perſon is, that keeps a boarding Houſe, 
and makes confiderable Gains by buying 
and ſelling what he ſpends in the Houſe, 
and fuch an one is clearly not (2) within the 
(w) Statutes. | 
Having Part in a Ship will not make the 
Party a Trader, unleſs he freights (x) it; 
nor when he freights it, if he does not get 


(:) Some few Years ago a Commiſſion iſſued againſt 
a Schoolmaſter, and he was declared Bankrupt ; the 
Trading was buying Books and ſelling them to his 
Scholars; as this Commiſſion was inſerted in the Ga- 
zette, that Circumſtance alone, it ſeems, according to 
Davies, (the Folio Writer on the Bankrapt Laws) is 
an inconteſtable Proof of the Legality of the Com- 
miſſion ; as the Gazette is a Paper publiſhed by Au- 
ority, ſuch Commiſſions are a Diſgrace to it, as well 
as to the Great Seal; but we may be told that t, 
and the other Commiſſions noticed by us in Note (r) of 
fol. 29. were what are vulgarly called f-7endly ones, and 
therefore as the Parties moſt materially intereſted- (the 
Bankrupts) were ſatisfied, nay, perhaps /alicited the 
Commiſſion, all is right; but with due Submiſſion 
the Creditors, and not the Bankrupts, are the Parties 
moſt materially intereſted, and what is ſtill worſe, moſt 
materially injur?d by Friendly Commiſſions, for they 
are generally fraudulent ones. 

(z) Lord Raym. 287. Cartih, 151. 3 Med. Rep. 
330. Jentr. 270. 

(w) 2 Black. Com. 476. 12 Mod. 159. Lord Raym. 
237. 3 Mod, Rep. 329. Show. Rep. 96. 269. 

(x) Com. Rep. 350, - 
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ſo much as is due upon the Bottom for 
) Repairs; nor will having a Share in a 
Barge, or Stage Coach, which are let to 
Hire (z); nor will having ſome Stock in a 
Ship make the Party a Merchant, becauſe 
it is frequent for Perſons to adventure 
ſome particular Things in fuch a Ship for 
ſuch a Voyage, and by the Statutes of 
Bankrupt, profeſſed Merchants are only meant, 
who are in conſtant (a) Trading. 
Sutlers (4) to Armies are not liable to 
the Bankrupt Laws, neither does the hav- 
ing a joint Stock without ſome Proof of 
the Diſpoſal of it (c), make a man ſubject 
to thoſe Laws. As to Taylors, lee fol. 10. 


2. Acts of Bankruptcy. 


Having (d) thus conſidered who may, 
and who may not, be made a Bankrupt, 
we are to enquire, Secondly, by what Acts 
a Man may become a Bankrupt. A Bank- 
rupt is a Trader, who ſecretes himſelf, or 
does certain other Acts, tending to de- 
“fraud his Creditors.” We have hitherto 


) Sid. 411. pl. 7. Ventr. 29. 
(x) T. Raym. 287, 

(a) Salk. 109, 110. Skin. 276. pl. 1. Id. 291. pl. 2. 
Comb. 181, 

(5) 3 Keb. Rep. 451. pl. 16. 

(c) 2 Keb. Rep. 487. pl. zo. 

(4) 2 Black. Com. 477. 


been 


WII 


been 
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been employed in explaining the former 
Part of this Deſcription, a Trader:“ let 
us now attend to the latter, who ſecretes 
„ himſelf, or does certain other Acts, tend- 
ing to defraud his Creditors.” And in 
— whenever ſuch a Trader, as is be- 
ore deſcribed, hath endeavoured to avoid 
his Creditors, or evade their juſt Demands, 
this hath been declared by the Legiſlature 


to be an Act of Bankruptcy, upon which 


a Commiſſion may be ſued out. For in this 
extrajudicial Method of Proceeding, which 
is allowed merely for the Benefit of Com- 
merce, the Law is extremely watchful to 
detect a Man, whoſe Circumſtances are de- 
clining, in the firſt Inſtance, or at leaſt as 
early as poſſible: that the Creditors may 
receive as large a Proportion of their Debts, 
as may be; and that a Man may not go on 
wantonly waſting his Subſtance, and then 
claim the Benefit of the Statutes, when he 


has Nothing left to diſtribute. 


Under this Head we purpoſe conſidering 


1. What are not Atts of Bankruptcy. 
2. hat are. 

3. What is Evidence of them. 

4. What are repealed ; and 


1. Mhat are not Afts of Bankruptcy. 
According to Lord Bacon's Method, we 


will firſt take the negative Side of the 
Queſtion, 


— 
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Queſtion, and conſider what are not Acts of 
Bankruptcy. 

The ſeveral Acts of Bankruptcy, expreſs- 
ly defined by the Statutes (e) relating to 
this Title, being ſo numerous, and the whole 
Law of Bankrupts being an Innovation on 
the Common Law, our Courts of Juſtice 
have been tender of extending or multi- 
plying Acts of Bankruptcy by any Con- 
ſtruction or Implication (f); and therefore 
L. C. J. Holt held, that a Trader, upon hear- 
ing that a Writ of Fi. Fa. was iſſued againſt 
him, to the Intent to preſerve his Goods 
from being levied in Execution, his clan- 
deſtinely conveying them out of his Houſe, 
and concealing them privately, was no Act 
of Bankruptcy (g); for the Statutes mention 
only fradulent Gifts to third Perſons, and 
procuring them to be ſeized by ſham Pro- 
ceſs, in order to defraud Creditors , but this, 
though a palpable Fraud, yet falling within 
neither of thoſe Cafes, cannot be adjudged 
an Act of Bankruptcy (+). 

So alſo it has been determined expreſsly, 
that a Banker's ſtopping or refuſing Pay- 


(e) Theſe Statutes do aſcertain what Acts make a Man 


Bankrupt, and there can be no ſuch Thing as an cg. 


table Bankruptcy, it mult be a legal one. So ſaid by 
Sir Jaſeph Jehyle, Maſter of the Rolls, 2 Vil. Rep. 429. 
(f) 2 Black. Com. 479. 
(gs) Lord Raym. 725. 
(+) 2 Black, Com. 479. 
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ment is no Act of Bankruptcy (i); for it is 


not within the Deſcription of any of the 
Statutes, and there may be good Reaſons 
for his fo doing, as, Suſpicion of Forgery, 
and the like; and if, in Conſequence of 
fuch Refuſal, he is arreſted, and puts in 
Bail, ſtill it is no Act of Bankruptcy (&). 


2. What are Als of Bankruptcy. 


In Order to learn what the particular 
Acts of Bankruptcy are, which render a 
Man Bankrupt, we muſt . conſult. the ſeveral 
Statutes, and the Reſolutions formed by the 
Courts of Juſtice thereon; among them ap- 
pear the following ones: 


. Departing the Realm. 

Beginning to keep his Hauſe, 

Abſenting himſelf. 

. Taking Sandtuary. 

Willingly or fraudulently procuring him- 
ſelf to be arreſted. 

Saffering himſelf to be outlawed. 

Yielding himſelf to Priſon. 

. Departing from his Dwelling-houſe. 

Willingly or fraudulently procuring his 
Goods, Money, or Chattles to be at- 
tached or ſequeſtered. 


% Moſeley's Rep. 3. 7 Vin. Abr. 61. pl. 12. in 
Marg. Sel. Caf. in Chanc. 42, 43. 
(4) 7 Mod, 139. 


O pen Or 


10. Makinz 
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16. Making any fraudulent Grant or Convey- 

ance of his Lands or Chattles. 

11. Obtaining any Protection (otherwiſe than 

being lawfully protected by Parliament.) 

12. Preferring unto his Majeſty, ar unto any 
of the King's Courts, any Petition or Bill 

| againſt his Creators, or any of them, 
nh defiring or endeavouring to compel 
them to accept leſs than their juſt and 
principal Debts, or to procure Time or 
longer | more} Days of Payment, than was 
given at the Time of their original Con- 
tracts. 

13. Being arreſted for Debt, after bis Arreſt, 
lying in Priſon two Months upon that, or 
any other Arreſt en Detention for Debt. 

14. Being arreſted for one hundred Pounds or 
more, of juſt Debt, after ſuch Arreſt, 
eſcaping out of Priſon. 

15. Paying to the petitioning Creditor, or deli- 

ering lo bim Goods or Security for his 
Debt, whereby be ſalt privately have 
more in the Pound, than ihe other Cre- 
ditors. 

16. Neglefing to make Satisfaction for any juſt 
Debt to the Amount of one hundred 
Pounds, within two Months after Service 
of legal Proceſs, for ſuch Deot, upon 
any Trader having Privilege of Parlia- 
ment, 


The 
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The Reader is deſired to obſerve (to avoid 
Repetitions) that theſe ſeveral Acts of Bank- 
ruptcy mult be committed with an Intent, 
or whereby Creditors (J) are or may be de- 
frauded, or defeated of, or delayed from, 
the Recovery of their juſt Debts (n). And 
alſo that they muſt be committed ſubſequent 
both to the Trading and the petitioning 
(x) Creditor's Debt, and within (o) fix Years 


(1) Cited (as ſo determined) by Sir John Strange 
(late Maſter of the Rolls) in Degels v Ward Hil, 
12 Geo. 2. 

(+), Stat. 13 El., e. 7. 8. 1. 1 Jac. c. 15. 8. 2. 
Palm, 325. Keb. Rep. 11. pl 25. Caf. Temp. Holt. gg. 
pl. 5. Salk, 110. pl. 6. Atk. Rep. 77. 1d. 201. pl. 
104. Bur. Rep 439. 472. 

(2) 2 Stra. 744. Caſ. Temp. Talb. 243, 244. Sel. 
Caf, of Evid. 147. See Wil. Rep. 783. pl. 229. 

(o) Moſeley 37. Lord Talbot ſeemed of Opinion, 
that an Act of Bankruptcy committed four Years before 
the Commiſſion iſſued, was too fale, but on Appeal, the 
Lords with the Concurrence of all the Judges reverſed 
his Decree founded on that Opinion. Cal. Temp. Talb. 
243, 244. By Stat. 21 Jac. c. 19. S. 14. no bond Fide 
Purchaſer ſhall be impeached by Virtue of the Bank- 
rupt Statutes, unleſs the Commiſſion be ſued forth 
within five Years after the Party becomes Bankrupt, 
If therefore a Commiſſion of Bankruptcy could nat 
iſſue in any Caſe whatſoever, beyond t Time, this 
Declaration of the Legiſlature ſeems nugatory, for 
who could be affected by an Act, which could never 
exiſt ? But it muſt be within fix Years, becauſe the 
petitioning Creditor's Debt, whereon the Commiſſion 
15 founded, muſt have accrued within tat Time, 
Moaſeley 37. and the Act of Bankruptcy (as obſerved 
above) muſt be ſubſequent, in Point of Time, to the 
petitioning Creditor's Debt, 


next 
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next before the iſſuing of the Commiſſion; 


and to obſerve further, that it is a Point 
not yet (ↄ) ſettled whether committing Acts 
of Bankruptey beyond Sea be within the 


Reach of the Statutes. 


I. Departing the Realm (d). 


By this a Man withdraws himſelf from 
the Juriſdiction and Coërcion of the Law, 
with Intent to defraud his Creditors (7). 

A Merchant departs the Realm to mer- 
chandize, and becomes indebted, and to 
avoid Arreſts, defers his Return; this doth 
tantamount to a departing of the Realm (g). 

If a Merchant departs the Realm with 
the Conſent of his Creditors, he does not 
thereby commit an Act of Bankruptcy. 

A Capias de excommunicato capiends is a- 
warded againſt one, who, tor Fear of Arreſt, 
departs the Realm, he is no Bankrupt (7). 

The fame tor departing the Realm for 
Fear of an Attachment in Chancery (u). 

In the Caſe of one Voodier, a Mercer on 
Ludgate-Hill, againſt whom his going beyond 
Sea being given in Evidence, it was inſiſted 


p 2 Vern. 162. 

() Stat. 13 El. c. 7. S. 1. 1 Jac, c. 15. S. 2. 
(r) 2 Bac. Com. 478. 

(s) Read. Stat. Law. 186. 

() Com. Dig. 523. 

(z) Com. Dig. 523 


that 
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that ſhewing quo Animo it was done, (viz. on 
Account of having killed his Wife) it could 
not be conſtrued an Act of Bankruptcy ; 
but 1t appearing that his Creditors were 
thereby in Fact prevented from recovering 
their Debts, Chief Juſtice Reeves held it 
was, but if that Fact had not come out, 
it would have been otherwiſe (wv). 


2. Beginning to keep Houſe (x). 


Keeping in his own (y) Houſe, privately, 
ſo as not to be ſcen or ſpoken with by his 
Creditors, except for juſt and neceſſary 
Cauſe, is likewiſe conſtrued to be an In- 
tention to defraud his Creditors by avoiding 
the Proceſs of the Law (2). 

If a Tradeſman conceals himſelf, or ab- 
ſconds within his Houſe, with Deſign to 
delay or defraud his Creditors, it makes 
him Bankrupt (a), though the Concealment 


(ww) Cited by Sir John Strange (late Maſter of the 
Rolls) in Degols v Ward, Hil. 12 Geo. 2. B. R. Zur. 
Rep. 471. 484. | 

(x) Stat. 13 El. e. 7. S. 1. 1 Jac. c. 15. 8. 2. 

Or having no Houſe of his «wn, keeping in 
another Man's Houſe, or in an upper Chamber, Stone 
124. Keeping on Ship-board, is keeping his Houle, 
Stone 123. So is a Miller's keeping in his Mill, or a 
Churchwarden in the Church, Com. Dig. 523. 

(z) 2 Black. Com. 478. 

(a) Palm. 325, 2 Show. Rep. 523, 


be 
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be only for a little Time, or he be ſued 
only as Surety for another. 

Keeping Houſe to avoid an Attachment 
for not Delivery of Goods, no Debt being 
due, is not an Act of Bankruptcy (); but 
otherwiſe, for Fear of an Attachment in 


Chancery (c) 

If a Man denies (d) himſelf, when he 
knows that a Creditor comes for his Debt, 
he will be Bankrupt (e). 

The Denial of the Party muſt be with 
an Intent to delay () Creditors, therefore, 
being denied when (g) ſick in Bed, or en- 


) 4th, Rep. 196. pl. 102. 

(e) 4th. Rep. 240. pl. 131. 

% Lord Chancellor Talbot ſaid, that a Debtor's 
denying himſelf to a Creditor by Note payable at a 
future Day was not an Act of Bankruptcy ; it muſt be 
a keeping Houſe, &c. in order to defeat or delay Cre- 
ditors of their Debts, which could not be in the pre- 
ſent Caſe, becauſe the Creditor had then no Debt due 
to demand. 7 Y;z. Abr. 61. pl. 14. And Lord Chan- 
cellor Hardwicke declared, that a Perſon's denyin 
himſelf to a Creditor who called ati1o'Clock at Night, 
was zo Act of Bankruptcy; for it could not be ſaid to be 
done with an Intent to defraud his Creditors, which is 
the Ingredient the Acts of Parliament require to make 
a Man Bankrupt. 4:4. Rep. 201. pl. 104. 

e Com. Dig. 523. 

(CF) It muſt be proved that the Perſon to whom the 
Party was denied was a Creditor, for which Purpoſe it 
is neceſſary to name them, by Lee Ch. Juſt. at Guildball. 
Jackman v Nightingale. Eaſt. 13 Geo. 2, B. R. 

(g) If a Trader orders himſelf to be denied, Cir- 
cumſtances may ſhew that he did not do it to avoid 


gaged 


re- 


t due 
han- 
1ying 
ight, 
1 be 
ich 1s 
make 


m the 


zoſe it 
/dhall. 


, Cir- 


avoid 


aged 


Ch. 1. Acts of Bankruptcy. 43 


paged in Company, would be no Act of 
Bankruptcy; and L. C. J. Lee held the 
ſame where the Denial was by (5) Agree- 
ment in order (i) to take out a Commiſſion. 

If a Trader, upon Notice of Proceſs 
iſſued forth againſt him, keeps his Houſe 
to ſecure himſelf from the Arreſt, and after 
goeth forth again, and then, upon like 
Notice, keeps his Houſe, and then again 
goeth forth : this bringeth him not within 
the Statutes of Bankruptcy, becauſe he 
uſes to go at large, and his Policy will not 
always prevent the ſerving of Proceſs on 
him, for he may be met withall unwittingly 
one Time or other (. 

If a Man commits a plain (/) Act of 
Bankruptcy, as keeping Houſe, &c. though 
he after goes abroad, and is a great Dealer, 


Payment, but on Account of Sickneſs or particular 
Buſineſs. Bur. Rep. 484. | 

) But the late Mr. Juſtice Fofer held it a ſufficient 
Proof of an Act of Bankruptcy ; the Fact proved was, 
that the Party, in Conſequence of an Agreement made 
at a Meeting of the Creditors two Hours before, (at 
which he and the Plaintiff were both preſent) was de- 
nied to the Plaintiff's Clerk who was ſent to demand 
Money, at Guildhall. Broml:y v Mundee. 2 June 1756. 
B. R. 

Ci] Field v Bellamy ;; Hilary 15 Geo. 2. B. R. 

(4) Cr. Eliz. 13. pl. 6. 

(/) If after a plain Act of Bankruptcy committed, 
he pays off, or compounds with a/l his Creditors, he 
is become a new Man, Salt. 1 10. pl. 6. Caſes Temp. 
Holt. C. J. 95. pl. 5. 


yet 
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yet that will not (n) purge the ft (n) A4 
of Bankruptcy (o). See 8. Departing from 
« his Dwelling Houſe.” fol. 48. 


3. Abſenting himſelf (p). 


If a Man abſents himſelf for Felony, it 
is an Act of Bankruptcy, if his Creditors 
are thereby delayed of their juſt Debts, 
otherwiſe not (9). 

Abſenting for Fear of being arreſted by 
a Cap. de excom. Cap. will not make a Man 
Bankrupt (7); but 

Abſenting for Fear of being arreſted by 
an Attachment out of Chancery, for Non- 
Payment of (s) Money decreed, makes him 
Bankrupt (7). 


(n) No Act of Bankruptcy can be purged but by 
obtaining a Certificate. Bur. Rep. 474. 2 Black. 
Com. 485, 486. Caf, Temp. Talb. 244. 

(2) But if the 2 Ad was not plain but doubtful, 

' then going abroad and trading will be an Evidence to 


explain the Intent of the fr Ad, for if it was not 


done to defraud Creditors, and to keep out of the 
Way, it will not be within the Statutes. Sa/k. 110: pl: 
6. Caſ. Temp. Holt. C. J. g5. pl. 5. 
(o) Salk. 110. pl. 6. Caf Temp. Holt. C. J. 95: 
Tak # 
3) Stat. 13 El. c. 7. 8. 1. 1 Jac. c. 15. S. 2, 
(2) See 1. Departing the Realm,” fol. 40. 
(7) Com, Dig. 523. 
(5) But it does not, if it were for not making a 
Conveyance, Billingb. 92. pl. 13. 
(„% Com. Dig. 523, 17 
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If a Man has no conſtant Dwelling, if he 
abſents himſelf from his uſual Abode, he 
ſhall be adjudged Bankrupt (x). 

A Merchant indebted departs the Realm 
to merchandize, and having Loſs by Tem- 
peſt returns no more, this 1s not a departing, 
but an abſenting himſelf (w). For more 
of abſenting ſee 2, Beginning to keep 
« Houſe.” fol. 41. | 


W*S. aking Sanctuary (x). 


Taking Sanctuary is when a Perſon takes 
Refuge in any Place in which the Law 
cannot be ſo readily executed upon him, 
and to delay the Payment of his Debts to 
his Creditors, viz. within the Verge of the 
Court, or in any other particular Place 
of Refuge : but it ſeems that where a Perſon 
hath lived and reſided within the Verge of 
the Court for many Years, that ſuch Reſi- 
dence cannot be deemed an Act of Bank- 
ruptcy, notwithſtanding a Perſon ſo reſi- 
dent has been declared Bankrupt, and the 
Commiſſion has even appcared in the 
Gazette; but minus fuſte. 


(u) Com. Dig. 523. 
(w) Stone 123, 124. 
(x) Stat. 13 El. c. 7. S. 1 1 Jac. c. 15. S. 2. 


5. Willizgly 


I! 
| 
| 
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5. Willingly or fraudulently procuring himſelf to 
be arreſted (y). 


Suffering himſelf to be arreſted, without 


juſt and lawful Cauſe, is likewiſe deemed 


an Attempt to defraud his Creditors (z); 
and therefore, if he becomes a Priſoner 
in the Fleet or Marſhalſea, he will be a 
Bankrupt (a). Or if he cauſe a voluntary, or 
feigned fb) Action to be commenced againſt 
him (c). So, where the Party procures 
himſelf to be arreſted upon a ham Debt, 
;hat by the Statute of Elizabeth, is imme- 
diately an Act of Bankrupt (d). 


6. Suffering himſelf to be outlawed (e). 
But an Outlawry in Jrelaud does not 
make one Bankrupt (/), nor an Outlawry 


here unleſs it be with Intent to defraud 
Creditors, as it ſeemeth (g), or, if it be re- 


Get, 13 El. C. 7. 8. 1. 1 Jac. e. 15. S. 2. 

(z) 2 Black. Com. 478. 

(a) Com. Dig. 5 23. 

(5) As at the Suit of a friendly Plaintiff in order to 
be turned over from one Priſon to another; for this 
being mere Form, the Bail never juſtify; per Lord 
Mansfield. Bur. Rep. 439. 

(c) Com. Dig. 523: 

(4) 7 Vin. Abr. 62. 

{e) Stat. 13 El. c. 7. S. 1. 1 ſac. e. 19. S. 2. 

Com. Dig. 5 24. but in the County Palatine of 
Durham it does, Stone 124. Billing. 94, 95. Good. 23. 

Lev. Rep. 13, Keb. Rep, 11. pl. 25. 2 Sid. 
69. 114. 170. 

| verſed 


r{ed 
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verſed before the Commiſſion iſſues; or, 


reverſed, for Default of Proclamations after 
the Commiſſion (+4). 


7. Yielding himſelf to Priſon (i). 


This is to be intended a voluntary yield- 
ing, and not when a Man is impriſoned for 
Non-payment of a Fine, or any refractory 
Carriage; for although the Act which 
cauſeth the Impriſonment be voluntary, yet 
the Impriſonment itſelf is (4) involuntary. 

B. was arreſted for twenty eight Pounds, 
and though he had Money ſufficient to pay 
the Debt, yet choſe rather to go to Priſon, 
in order, as he declared, to force his Credi- 
tors to come to a Compolition and by 
Lord Chancellor Talbot this is an Act of 
Bankruptcy, within 1 Fac. though without 
ſuch Intent yielding himſelf to Priton was no 
Act of Bankruptcy, unleſs he lay there two 
Months (1). 


(h) Com. Die. 524. 

(1) Stat. 13 El. c. 7. EP 1 Jac. c. 15. 8. 2 
(#) Billingh. 95. Good. 25. 

(1) 7 Vin. Aor. 61. 62. 


8. Departi ig 
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. Departing from his Dwelling Houſe (m). 


Being denied to a Creditor is only Evi- 
dence of an Act of Bankruptcy (zz), abſcond- 
ing is the material Part of it. | 

This was an Action againſt the Defendant 
for a falſe Return to two fieri Facias's, and 
on Evidence the Caſe appeared to be thus, 
viz. The Plaintiff ſent into Eſſex a Writ on 
meſne Proceſs, and a fieri Facias againſt one 
Ward, and both Writs were delivered to the 
Sheriff, and J/ard was arreſted by Virtue of 
the Writ, about two Hours before the She- 
riff took his Goods in Execution by Means 
of the Fier facias; ſoon after that Arreſt, 
and before his Goods were taken in Exccu- 
tion, he was carried to Colcheſter to the Offi- 
cer's Houſe, and deſired the Officers that 

they would not let any one know that he 
was there; and on being told the next Day, 
which was Sunday, that Finch, one of his 
Creditors, aſked after him, he prayed, for 
God's Sake, don't let him know that I am 
at your Houſe; and upon Finch's coming 
the next Day to enquire after him, he then 
deſired of the Officers, that Finch might be 
permitted to ſee him. In about a Week 


(m) Stat. 13 El. c. 7. 8. 1. 1 Jac. c. 15. S2. 

(n) Lord Mansfield ſaid, If a Trader leaves his 
Houſe, Circumilauces may ſhew it was not to ab/cond, 
Bur. Rep. 484. 


aiter 


ming 
then 
ht be 
Week 


aves his 


abſcond. 


after 


Ch. i. Acts of Bankruptcy. 49 


after, the ſecond Fieri facias was executed 
on his Goods; but the Sheriff, ſuppoſing 
that he became Bankrupt from his firſt 
Arreſt on the meſne Proceſs, delivered the 
Effects to the Aſſignees of the Commiſſion 
of Bankruptcy taken out "againſt Vard, 
and returned nulla Bona to both the Writs 
of Fieri facias. Upon hearing the Evi- 
dence, Eyre Chief Juſtice of the Common 
Pleas, ordered the Act of King James 1. 
c. 15. Sect. 2, which deſcribes a Bankrupt, 
to be read, and then ſaid, that between 
the Time of executing the two Writs of 
Fieri facias, he had been guilty of an Act 
of Bankruptcy, for that he had withdrawn 
himſelf from the Place of his Habitation, 
and had ablented ; but Serjeant Darnell ſay - 
ing, that that muſt be done with a Deſign 
to defraud his Creditors, the Chief Juſtice 
told him his very abſenting himſelf was 
ſufficient Evidence of the Fraud deſigned. 
Then Serjeant Eyre ſaid, it muſt be a vol- 
untary abſenting of himſelf, and not b 
Means of an Arreſt; and the Chief Juſtice 
aid fo it was here, for that it appeared on 
Evidence, (as indeed it did) that on the 
Monday aiter the Arreſt, he was diſcharged 
out of Cuſtody on the Writ of meſne Pro- 
cels ; and from that Time he tecretly with- 
drew. Therefore the Chief Juſtice told 
the Jury, that as here appeared not to be 
ny Act of Bankruptcy committed by ard 
1 ill 


co Declaration of Bankruptcy, Ch. 1. 


till after the Time of the firſt Execution, 
upon that Return they muſt find for the 
Plaintiff, and that ſince he had between the 
Time of the two Executions ſo behaved 
himſelf, as to make himſelf Bankrupt, by 
which the Intereſt in his Goods was veſted 
in the Aſſignees; they ought on the laſt 
Return to find for the Defendant, which 
they did (o) accordingly. 

On 28 November Hall rode out of Town, 
and returned in the Evening, before which 
a Bailiff had been at his Shop to arreſt 
him: the next Morning he ſent for the 
Bailiff, and told him he went out in order 
to get the Term of the Plaintiff, and now 
the Return of the Writ was out, if they 
would take out a new Writ he would give 
Bail, which was done accordingly. And 
this was held to be an Act of Bankruptcy 
within 1 Jac. 1. c. 15. S. 2. which ſpeaks of 


4 departing from his Houſe with Intent, and 


« whereby his Creditors may be defeated or de- 
« layed from recovering their juſt (p) Debts.” 
Lord Chief Juſtice Willes was of Opinion 


that a Perſon's abſconding to avoid an At- 


tachment upon an Award for Non- delivery 
of Goods purſuant to the Award, was not 
an Act of Bankruptcy, becauſe it was not 


(o) Philips & Peck v Sheriff of Ex, at the Sit- 
tings in C. P. in London, after Term, before Eyre 
Ch Juſt. 

(#) 2 Stra. 80g. 


within 
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within the Words of the Statute of 1 Jac. 
c. 15. S. 2. which makes it an Act of Bank- 
ruptcy in a Perſon to depart from his Dwell- 
ing-Houſe, in order to avoid the Payment 
of a juſt and true Debt only, and not the 
Delivery of Goods, for that is a Duty only, 
and Lord Chancellor (g) Hardwicke de- 
clared, that he thought the Determination 
of Lord Chief Juſtice Willes a very right 


one, and that he was very well warranted 
by the Words of the Statute, in the Diſ- 


tinction he made between 2b/conding to avoid 
a Debt, and abſconding to avoid a Duty only, 


9. Villinghy or fraudulently procuring his 
Goods, Money, or Cbattles to be at- 
tached or ſequeſtered (r.) : 


Suffering this to be done by any legal 
Proceſs, 1s another plain and dire& En- 
deavour to diſappoint his Creditors of their 
Security (Y. 

But he is not a Bankrupt if his Goods 
are attached, or ſequeſtered without his Pro- 
curement; as, upon an Attachment out of 
a Court for his Default, or ].aches ; So, 
if A. has a ReQory impropriate, and the 

(a) Att. Rep. 196. pl. 102. 


(r) Stat. 1 Jac. c. 15. S. 2. 
(s) 2 black. Com: 478. 


D 2 Tythe, 
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Tythes are ſequeſtered for not repairing 
the Chancel (7). * 


10. Making any fraudulent Grant or Convey- 
ence of his Lands or Chattles (u). 


And therefore, 1f he makes a Grant, or 
Conveyance fraudulent within (w) Stat. 
13 El. c. 5. or Stat. 27 El. c. 4. it makes 
him Bankrupt (x), and if he makes a frau- 
dulent Grant, &c. he will be Bankrupt, 
though he afterwards appears publicly upon 
the Exchange, &c. 0 

Making ſuch a Grant, &c. to a Friend, 

or ſecret Truftee of his Tenements or 
Goods, 1s an Act of the ſame ſuſpicious 
Nature as the laſt (2). 
A Conveyance by a Trader of his whole 
Subſtance, to a particular Creditor, himſelf 
continuing in Poſſeſſion, and acting as 
viſible Owner, though the Conveyance be 
made by Way of Security, and for valu- 
able Conſideration, is fraudulent and a 
Tpeciic Act of A within the 
. Clauſe (a). 

If a Bankrupt might convey all to a fa- 


(:) Com. Dig. 523. 


(u) Stat. 1 Jac. c. 15. S. 2. See Ai. Rep. 241. 


(w) See what Conveyances are fraudulent within 
theſe Statutes, 2 Com. Dig. 461, 462. 
(x) Com Dig. 525 
(y) Com. Dig. 5 25. but Hut. 4.2, 43, feems coutra. 
(z) 2 Black. Com. 475. 
(a) By Ld Mansfield. Bur. Rep. 484. 2 Bur. Rep. 829. 
vourite 


- 


equall 
rupt, 
21 Jac 
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See A. 
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vourite and friendly Creditor, juſt before 
committing an Act of Bankruptcy, the 
whole Power of ſelling his Effects, calling 
in his Debts, and ſettling his Accounts, 
mult be in ſuch ſingle and particular Cre- 
ditor; he mult have a Right even to tac 
Cuſtody of the Books and Papers; whereby 
the worſt and moſt dangerous Priority 
would prevail, depending merely upon ta 
unjuſt or corrupt Partiality of the Bank- 
rupt (6). | 

Such Preference (c) is a Fraud upon th: 
whole Bankrupt Law, and would defeat th: 
two main Objects it has in View; to wit, 
the Management (4) of the Bankrupt's 
Eſtate, and an equal (e) Diſtribution among 
his Creditors (V. 

A Caſe happened, where a Conveyanc 


() By Lord Mansfield. Bur. Rep. 477. 

(c) A Trader (even before Bankruptcy) canno: 
prefer one or more Creditor or Creditors to the Reſt bu 
a Conveyance of his whole Eftate and Effects. Sao 
ſaid by Lord Mansfield. Bur. Rep. 484. 2 Bur. Rep, 
329. | 

(4) The Law gives the Management to Perſons 
choſen by the Creditors, under the Direction of Com- 
miſſioners, and the Controul of the Great Seal. By 
Lord Mansfield. Bur. Rep. 476. 

(e) An equal Diſtribution among Creditors, who 
equally gave a general perſonal Credit to the Bank- 
rapt, anxiouſly provided for ever ſince the Act of 
21 Jac. c. 19. By Lord Mansfeld. Bur, Rep. 477. Lord 
Hardwicke often delivered himſelf to the ſame Effect. 
dee Atk. Rep. 183. 229. 233. 

By Lord Mansfield. Bur. Rep. 476. 


3 calculated 
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calculated to poſtpone one Creditor to the 
reſt, was held an Act of Bankruptcy. It 
came on before Lord Hardwicke the late 
Lord Chancellor, at Lincoln's Inn Hall gift 
Fuly 1755. One Gayner, a Trader, had made 
an Aſſignment on the 7th of June 1755, of 
all his Effects, Goods, Stock in Trade, and 
Book Debts, (except Houſchold Goods, 
Watches, Plate, Bills of Exchange, Inland 
Bills, Promiſory Notes, and Caſh then by 
him) to Truſtees, in Truſt to pay themſelves 
and all the reſt of his Creditors, except 
Ford the Petitioner. But the Truſtees de- 
clined to act under this Aſſignment. He 
executed another, on the i of June 1755 ; 
wherein the Truſtees were to pay them- 
{clves, and all the Creditors mentioned in a 
Schedule; (in which Schedule, the Petitio- 
ner was not included:) and in this ſecond 
Aſſignment, a large Parcel of Ginger, as 
well as the Things abovementioned, were 
excepted. 

The Petitioner inſiſted that he alone could 
chuſe Aſſignees; ſince the other Creditors 
claimed under the Aſſignment. 

Lord Hardwicke was clear, © that the 
«© executing the Deed on the 9th of June 
« was an Act of Bankruptcy.” And all 
that heard his Determination, were of the 
fame Opinion: and every Body concerned 
acquieſced in it. Whereupon the Credi- 


tors mentioned in the Schedule, conſented 
to 


could 
ditors 


t the 
June 
7 all 
F the 
cerned 
Credi- 
\{ented 


tO 
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to wave all Benefit or Advantage under 
that Aſſignment; and all proved their 
Debts, in order to receive an equal Divi- 
dend with the Petitioner: And the Credi- 
tors proceeded to a Choice of new A- 
ſignees. 

The Framers of this Deed executed b 
Gayner, took for granted, © that if it had 
been a Conveyance of all his Effects, it 
“ muſt be (g) bad;” and therefore they 
colourably () excepted Parts. But the 
Contrivance- did not prevail, even fo far 
as to bear an Argument; or to be thought 
by any Body worthy of a Trial. 

There is a great Difference between the 
Conveyance of all, and of a Part, a Con- 
veyance of a Part may be public, fair and 
honeſt; as a Trader may fell, ſo he may 
openly. transfer many Kinds of Property, 
by way of Security. But a Conveyancz 
of all, muſt either be fraudulently kep: 
ſecret, or produce an immediate abſolute 
Bankruptcy. 

It has been argued, that after a Reſo- 
lution taken by a Trader, to commit an Ack 
of Bankruptcy, the Trader fo reſolvin ; to 
become Bankrupt, might lawfully prefer 
a juſt Creditor by conveying Part of his 
Effects, to ſatisfy that Creditor's Debt. 


) By Lord Mansfield. Bur. Rep. 484. 2 Bur. Rep. 82. 
(-) By Lord Mansfield. 2 Bur. Rep. 832. 
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It is not neceſſary to determine that Queſ- 
tion, in this Cauſe; for here the Convey- 
ance is of All: And therefore Lord (i) 
Mansfield would only ſay, that no ſuch 
Propoſition was yet eſtabliſhed ; much leſs, 
in the Extent whereto it had been urged; 
but he ſaid (4) afterwards, that a Trader 
might pay a particular Creditor, or he might 
mortgage a Part of his Eſtate or Effects (at 
leaſt) to a particular Creditor, provided he 
delivered Poſſeſſion at the ſame Time. 

L. (1) a Trader, being really indebted 
to W. (in about 1840 /.) ſent for V); told 
him © he could not ſtand his Ground,” 
and propoſed to ſecure him. Accordingly, 
he executed a general Aſſignment to V. of 
every Thing that he had in the World: 
But after Payment of ' Debts, it was 
to be in Truſt for L. himſelf, as to the Reſi- 
due. A Defeazance in a ſeparate Deed, 
was ſoon after executed, making the Aſſign- 
ment void, upon Payment of all the Mo- 
ney due to V. (who had been concerned 
with L. in circulating Notes, many of 
which were out ſtanding:) But neither the 
Aſſignment nor Defeazance particularly 
liquidated how much Money was due from 


I. to VW. The Deed of Aſſignment recited 


(i) Bur. Rep. 477. 478. 
( Bur. Rep. 484. 2 Bur. Rep. 831. . 
(1) 2 Bur. Rep. 827. 
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L's being * obliged, upon urgent and 
* neceffary Buſineſs, to leave London; and 
& that he could not raiſe Money ſoon 
ec enough to anſwer all the Demands that 
. had upon him,” There was no 
counter Part of this Deed: And the Origi- 
nal remained in the keeping of IL. the 
Aſſignor. No Poſſeſſion was elivered: only 
L. gave a Letter of Atto ney to B. his 
own Clerk, (a Perſon privy to the whole,) 
to collect, receive, diſpoſe, &c, the Goods 
ſtill continuing in L's Houſe. No Notice 
was given to L's Debtors. It was reſolved 
by the Court of King's Bench, that this 
Deed alone was itſelf an Act of Bankruptcy. 
That it was within 21 Jac. 1. c. 19. S. 2. 
and, if permitted would defeat the whole 
Syſtem. of the Bankrupt () Laws. 

That the Circumſtances confirmed this : 
particularly, there being no vilible Change 
of Poſſeſſion, a ſecret Tranſaction, no (7) 
Notice, &c. 


1. Obtaining any Protection (otherwiſe than 
being lawfully protected by Privilege of 
Parliament) (o). 


Procuring any Protection, not being 
himſelf privileged by Parliament, in order 


(m) By Lord Mansfield. Bur. Rep. 467. 2 Bur. Rep. 829. 
(% By Lord Mansfield. 2 Bur, Rep. 8 zo. * 
(c) Stat. 21 Jac, c. 19. 5. 2. 4 
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to ſcreen his Perſon from Arreſts, is alſo an 
Endeavour to elude the Juſtice of the 
Law OY). 

But if any one be protected as the King's 
Servant, it does not make him Bank- 
rupt (9). | 

No (7) Merchant or Trader whatſoever, 
within the Deſcription of the Statutes againſt 
Bankrupts, who ſhall put himſelf into the i 
Service of an Ambaſſador, or public Mi- 
niſter, ſhall have any Privilege (O. 

It ſeems, therefore, that a Perſon's pro- 1 
curing himſelf the Protection of an Ambaſ 
ſador, or public Miniſter, is an Act of 
Bankruptcy within the above Clauſe of Stat. 


21 Jac. 


12. Preferring unto his Majeſty, er unto any De 
of the King's Courts, any Pezition or Bill ſuf 
againſt his Creditors, or any of them, (2 
thereby deſiring or endeavouring to compel * 
them to accept leſs than their juſt and ba 
principal Debts, or to procure Time er tor: 
longer [more] Days of Payment, than was Dif 


(p) 2 Black. Com. 478. (2) 

| % Reſolved in Skin. 21. pl. 21. (« 
$14 (r) Lord Chancellor Talbet ſaid, that the Exception ( 
11 of Perſons trading relates only to the Servant of Am- 1 

4 baſſadors, the Parliament never imagining that the * 
* Miniſters themſelves would trade, Caſ. Temp. Talb. 282. 'C; 


| (s) Stat. 7 An. c. 12. 8. 5. 


given 5 


Chap. 1. Acts of Bankruptcy. 59 


given at the Time of their original Con- 
tratts (t). 


Theſe are an Acknowledgment either of 
his Poverty or his Knavery (#). 

But if the Creditors, upon Requeſt, en- 
large the Time for Payment, it does not 
make the Party Bankrupt (w). 

But theſe Sort of Petitions or Bills will 

* not now lie. 


13. Being arreſted for Debt, after his Arreſt, 
lying in Priſon two Months upon that, or 
any other Arreſt or Detention for Debt (x) 


The Inability to find Bail, in order 
to obtain his Liberty, argues (y) a ſtrong 
Deficiency in his Credit, owing either to his 
ſuſpected Poverty, or ill Character; and his 
(z) Neglect to do it, if able, can ariſe only 
from a fraudulent Intention; in either of 
which Caſes it is high Time for his Credi- 


tors to look to themſelves, and compel a 
Diſtribution of his Effects. 


(5) Seat. 21 Fac. e. 19. 8. 2. 

(2) 2 Black. Com. 478. 

(w) Com. Dig. 524: 

® Beawes's Lex Mercator, rediviv. 489. in Marg. 

(x) Stat. 1 Jac. c. 15. 8 2 21 Jac. c. 2 8. 2. 

(y) So faid by Mr. Juſt. Wilmot, (now L. C. J. C. B.) 
2 Bur. Rep. 819 

(2) 2 Black, Com. 478, 479. 
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Billing hurſt (a] ſeems to be of Opinion, 
that if a Perſon lies in Priſon two Months 
on an Arreſt upon a Bond before the Day of 
Payment, in order to oblige him to find 
Sureties, according, to the Cuſtom of (5) 
London, that he will have committed the 
Act of Bankruptcy ſpecified in this Clauſe of 
the Stat. of 21 Jac. But Mr. Serjeant (c) 
Goodinge ſcems (d) doubtful, for (ſays he) 
though it be Debitum in preſenti, and fo a 
Releaſe of all Debts, will (e) bar it, yet it 
is not property a Debt within the Words or 
Intent of the Statute, for. that muſt be ſuch 
a Debt, for which a Cauſe of Action is 
given, and there can be no Cauſe of Action 
properly, till the Forfeiture, for the () 
Obligation is guided by the Conditiom; and 
the Cuſtom of London will not help it; for 
the Cuſtom is not that the Party ſhall be ar- 
reſted for Payment of the Money, but to find 
better Sureties; and the Statute only intends 


(a) judges Reſolutions on the Bankrupt Statutes, 96. 
(8) Ventr. 29. 8 Rep. 126. a. Hob. 86. | 

(c) Law againſt Bankrupts, 26. | 

(4) And therefore the Serjeant ſubmits his Reaſons 
to the judicious Reader, 

(e) Cro. Fac. 300. pl. 4. 

/) Lord Herdwicke, on another Occafion, ſaid, the 
Penalty in an Obligation was Debitum in pre/enti, and 
the Condition only ſuſpended it, ſo that it was looked 
upon as a Debt from the Time of the Execution of 
the Bond. 44, Rep. 114. 


Detention 
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Detention in Priſon for a juſt (g) Debt, 
really due. | 

We entirely agree with the Serzxeant, and 
we apprehend that the Cuſtoms of the City 
of London cannot be taken Notice of even 
by the ſuperior Courts at Weſtminſter judi- 
cially, unleſs they be properly certified by 
the () Recorder Ore tenus; much leſs then 
can the Commiſſioners of Bankrupts take 
Notice of them without ſuch Certificate. 

Lord (i) Talbot (after mentioning the 
Laus whereby Perſons having Bills, 
Bonds, Promiſory Notes, or other perſonal 
Security for their Money payable at a future 
Day, are enabled to prove their Debts under 
Commiſſions of Bankrupt, and alſo to peti- 
tion for, or join in petitioning for, the ſame) 
was of Opinion, that the Debtor's denying 
himſelf to ſuch Perſons was not an Act of 
Bankruptcy, it mult be in order to defeat or 


g Fhe Serjeant conceives the Meaning of this to 
be tor Debt originally ; and not Debt by Reaſon of a 
Fine impoſed, &c. for the Statute hath Reſpect to 
Creditors either by Way of Contract, Exchanging, 
Buying, &c. and not Fines or Amerciaments, &c. 
which no Way reſpe& Trade. Good. 25. and Blling- 
hurſt ſeems to think that a Fine judicially impoſed — 
ſome Contempt is not within the Meaning of the Acts 
which were made for the Relief of Creditors only, 
who had intruſted the Party offending. BzUllingh. 95. 

() Bohuns Privilegia Londini, 10, zo. 

(i) 7 Vin. Abr. 61. pl. 14. See Aik. Rep. 196. 
pl. 102. 


(4) Stat. 7 Geo. c. 31. 5 Geo. 2. c. 30. S. 22. 
delay 
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delay Creditors of their Debts, which could 
not be here, becauſe /uch Perſons had then no 


Debt due to demand. 

If a Statute Trader owes me twenty (or 
ten) Pounds, and be arreſted for it, and lie 
in Prifon two Months, this makes him Bank- 
rupt, which the (/) Serjeant thinks is durus 


Sermo. 
Where Bail is really put in, the Bank- 


ruptcy only relates to the Time of (n 
Surrender, the moſt ſubſtantial Trader is 
liable to be arreſted, and the mere being 
arreſted is no Preſumption of Inſolvency; 
the Preſumption from his lying in Priſon 
two (u) Months without being able to get 


() God. 25. | 

( 4. being arreſted puts in Bail, afterwards he 
ſurcenders in Diſcharge of his Bail, and lies above 
two Months in Priſon, he is Bankrupt only from the 
Time of his Surrender, not from the Time of his Ar- 
reſt. Reſolved unanimouſly ; Tribe v Webber. Hilary 
17 Geo. 2. See S. P. in Bur. Rep. 438. The beſt 
Man upon the Exchange may be arreſted and put in 
Bail, and afterwards become poor, and ſo be forced to 
furrender himſelf to ſave his - Bail, and it would be 
hard to conftrue him Bankrupt from the firſt Arreſt, 
when he was able. 2 Show. Rep. 254. 

(2) Lying in Priſon two janar Months, makes the 
Party Bankrupt from the firſt Arreſt, and although 
the Commiſſion was taken out before the two Months 
were expired, yet he appearing to be Bankrupt by 
Relation to a Time before the ſuing it out, it was held 


. ſufficient. Adjudged by Li CY J. Raymond. Beamwves s 


Lex Mercat, rediviv. 489. 


Bail 
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Bail is a very ſtrong (o) one; Bailing in 
order to turn the Defendant over from 
one Cuſtody to another is mere Form; 
the Bail never (p) juſtify ; and upon Caſes 
of ſuperſeding Actions by Reaſon of the 
Plaintiff's not proceeding upon them with- 
in two Terms, being merely turned over 
from one Cuſtody to another, is always 
conſidered as a Continuance of the ſame 
Impriſonment, and the Bankruptcy has Re- 
lation to the firſt () Arreſt. 

This Act of Bankruptcy ſeems ſubſer- 
vient to very bad Purpoſes, as for Inſtance: 

Suppoſe a Man of an iniquitous Diſpo- 
ſition forms a Scheme of getting into his 
Poſſeſſion the Eſtate and Effects of a third 
Perſon; he makes a falſe Affidavit of a 
conſiderable Debt, and procures the De- 
fendant to be arreſted on a Writ return- 
able the laſt Return of Trinity Term, he 
contrives that the Party (who, innocent and 
ignorant of the Proceedings, is eaſily laid 
hold of) be taken ſo ſhort a Time beforz 
the Return of the Writ that he 1s not 
able to ſettle his Accounts and convince his 
Friends of the Injuſtice of the Demand, fo 
as to put in Bail to the Sheriff before all 
the ſuperior Courts at Weſtminſter are up 


(e) By Lord Mansfield. 2 Bur. Rep. 818. 
(p) By Lord Mansfield. Bur. Rep. 439. 
(9) By Lord Mansfield, Bur. Rep. 439, 440. By 
L. C. J. Wilmot, 2 Bur, Rep. 819. p 
or 
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for the Vacation, being thus precluded, 
theretore, of juſtifying his Bail in Court, 
the Plaintifl's Attorney refuſes to accept 
a Juſtification thereof at a Judges's Cham- 
bers, by this means the Defendant 1s 
compelled to lie in Priſon till the next Mich. 
Term, in the Interim, (two Months hav- 
ing elapſed) the Defendant has committed 
an Act of Bankrupty, by lying in Priſon 
two Months, the perjured Plaintiff becomes 
now the perjured petitioning Creditor, and 
in order to carry on this horrid Scheme, 
we preſume he will not find it difficult to 
rovide one more Perſon as infamous as 
himſelf to ſwear to the Trading, (r) and 
the Act of Bankruptcy, and that he may 
have immediate Poſſeſſion of the unfortu- 


nate Perſon's all, an Aſſignment is executed 


to him at the firſt Meeting which is al- 
ways a private one, and in order more 
ſecurely and effectually to compleat his 
Villainy, the Commiſſion may be opened on 
a Tueſday whereby it cannot be publicly 


known till Saturday or Monday perhaps; 


(r) If the Commiſſioners would inſiſt on the Trad- 
ing, the Act of Bankruptcy, and the petitioning Cre- 
ditor's Debt, being proved by three different Perſons, 
it would be a great Means towards, if not totally pre- 
vent theſe iniquitous Proceedings; and we apprehend 
the Commiſſioners would be juſtified in ſo doing, be- 
cauſe it is laid down that the Creditor of a Bankrupt is 
no legal Witneſs, See 12 Fin, Abr. 11, pl. 28. 


thus 


ab 
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thus he has a Week to confiſcate the Effects; 
and where do you think to find any of 
the Parties criminally concerned by the 
Time a Proſecution can be commenced ? 
In order to remedy this Inconvenience 
let a Law paſs that a compulſive Act of 
Bankruptcy ſhall not for the future be 
deemed a valid one, and that the De- 
tendant inſtead of juſtifying his Bail in 
Court, (where it cannot be done in Time) 
ſhall within two Months after the Return 
of the Writ (s) enter into a Bond in ſuch 
Sum and with two ſuch fufficient Suretics 
as any of the Judges of that Court, out of 
which the Writ iſſues, ſhall approve of, 
to pay the Debt and Colts when legally re- 
covered; and that in Caſe the Defendant 
ſhall neglect to enter into the Bond within 
the Time aforeſaid, that ſuch Neglect ſhall 
be an Act of Bankruptcy, and ſhall relate 
(as in other Caſes) to the Time of the farſt 
Arreſt ; by this Means a juſt Debt will be 
ſecured, and an unjuſt one detected. 


14. Being arreſted for one hundred Pounds or 
more, of juſt Debt, after ſuch Arreſt, 
eſcaping out of Priſon (i). | 


No Man would break Priſon, that was 


able and deſirous to procure Bail, which 


(;) See Stat. 4 Geo. 3. c. 33. 
() Stat, 21 Jac. c. 19. S. 2. \ 
brings 
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brings it within the Reaſon of the laſt 
Caſe (u). 

Lord Mansfield held that a Perſon's be- 
ing permitted, at his own Deſire, to go out 
of the County, in which he was arreſted, 
was not ſuch an Eſcape, as that he ſhould 
be thereby rendered a Bankrupt and a Crimi- 
nal; for the Act clearly intended ſuch an 
Eſcape made by a Priſoner, as ſhewed that 
he meant to run away, and thereby defeat 
his Creditors; but that this was not ſuch 
an Eſcape, and that certainly a Man ſhould 
not be made a Criminal, where he had not 
the leaſt criminal Intention to diſobey any 
Law whatſoever. That it was no (ww) Et- 
cape at all in the Senſe of the Act of (x) 
Parliament; he remained ſubſtantially in 
Cuftody, notwithſtanding his being carried 
into another (y) County. 


(2) 2 Black, Com. 479. | | 

(w) Wilmot (L. C. J. C. B.) laid it down, that 
the Acts which render a Bankrupt a Criminal, muſt 
mean an Eſcape againſt the Conſent of the She- 
riff; a running away, and breaking his Priſon. 
Bur. Rep. 440. It is obſervable that L. C. J. Wilmot 
cites the Clauſe of a Statute on this Occaſion which 
was repealed near 50 Lears before; for Lord Chancellor 


Hardwicke ſaid, that one of the Deſcriptions to conſtituleſ i 


a Bankruptcy, was ſuing out an original Writ, &c, 
Another, an Arreſt, and procuring common or hire 
Bail, &c. that the/e being found inconvenient gave Riſe 
to the Clauſe of 10 An. c. 15. See 4. What Ads: 
Bankr uptcy are repealed.” fol. 70. 

{x) Stat. 21 Jac, c. 19. S. 2. 

(y) Bur. Rep. 439. ö 
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15. Paying to the petitioning (x) Creditor, or de- 
liverin,z 10 him Goods or Security for his 
Debi, wwhereby he fhall privately have 
more in the Pound, than the other Cre- 
aitors (). 


Nothing can explain this Act of Bank- 
ruptcy better than the Legiſlature has 
in the Preamble of the above Clauſe of 
the Statute, the Words are : 

* Whereas Commiſſions of Bankrupt are 
frequently taken out by Perſons who by 
Means of ſuch Commiſſions (on a Compo- 
ſition propoſed by the Bankrupts) and on 
Promiſe not to execute the ſame, prevail 
with and extort from the Bankrupt their 
whole Debts, or much greater Part thereof 
than fuch Bankrupts pay to their [other] 
Creditors, or otherwiſe get from ſuch Bank- 


(x) And the Receipt of ſuch Goods or other Satis- 
faction, ſhall be a Forfeiture as well of his whole 
Debt, as of the whole he ſhall have received, and the 
ſame ſhall be paid back and delivered up, or the fall 
Value thereof, to be divided amongſt the other Cre- 
ditors; and ſuch Commiſſion ſhall be ſaperſeded ; and 
it ſhall be lawful for the Lord Chancellor to award to 
any Creditor petitioning another Commiſſion. Stat. 
5 Geo, 2. c. 30. S. 24. This Proviſion was to prevent 
knaviſh Combinations between the Creditors and 
Bankrupt, in order to obtain the Benefit of a Com- 
miſſion. 2 Black. Com. 480. 

Stat. 5 Geo. 2. c. 30. S. 24. 


ru Pts 


— — — — _ 
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rupts Goods or other real or perſonal Se- 
curity, which 1s contrary to the true Intent 


and Meaning of the ſeveral Statutes made 


Concerning Bankrupts, which ſaid Statutes 
intend, that all ſuch Bankrupt's Creditors 
ſhall be on an equal Foot, and not one 
preferred before another, or paid more than 


another, in Reſpect of his or her Debt (Z).“ 


16. Neglecbing to make Satisfaction for any juſt 
Debt to the Amount of one hundred 
Pounds, within two Months after Service 
of legal Proceſs, for ſuch Debt, upon 
any Trader paving Privilege of Parlia- 
ment (a). 


Hear the Legiſlature's Reaſons for de- 
claring this to be an Act of Bankruptcy, 
viz. © To ( /uppert the Honor and Dig- 
nity of Parliament, and good Faith and Credit 
in commerical Dealings which require that in 
Caſes of Bankruptcy the Laws fhould have 


their due Courſe, and that no Merchants, 


Bankers, Brokers, Factors, Scriveners, or 
Traders within the Deſcription of the Sta- 
tutes relating to Bankrupts, having Privi- 
lege of Parliament, in Caſe of aFual Inſol- 
vency, ſhould, by any Privilege whatever, be 


(z) Preamble to Stat. 5 Geo. 2. c. 30. S. 24. 

(a) Stat. 4 Geo. 3. c. 33. S. 1. 

(5) The Declaration of Parliament in the Preamble 
to Stat. 4 Geo. 3. c. 33. S. I, 


exempted, 
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exempted, from doing equal Fuftice to all their 
Creditors.” 

But in order to make this a perfect and 
compleat Act of Bankruptcy it is neceſſary 
for a Creditor (c) to make and file on Re- 
cord in one of the Courts at Weſtminſter, 
an Affidavit that the Debt is juitly due to 
kim, and that his Debtor, as he verily be- 
lieves, is a Merchant, &c. within the De- 
ſcription of the Statutes relating to Bank- 


rupts (d). 
3. What is Evidence of Ads of Bankruptcy. 


A Man's giving Money for Notice when 
a Writ ſhould come to the Sheriff's Office 
againſt him is no Proof of an Act of Bank- 
ruptcy, for he may do it to prevent his 
Credit being blown (e). 

A Man cannot be an Evidence to prove an 
Act of Bankruptcy committed by himſelf (F); 
but may be admitted to give Evidence as 
to the Time of the Act of Bankruptcy 
Y, his Confeſſion to a third Perſon, that 


{c) For the Sufficiency of his Demand for this 
Purpoſe, fee *©* Petitioning Creditor's Dit.“ fol. 71. 

{d) Stat. 4 Geo. 3. c. 33. S. 1. 

{e) So ſaid by Forteſcue Jult, at Horeford Aſſizes, 
4 Geo. 2 

So ſaid by Lord Hardwicke Ch. Juſt. in Evans 
v Gold. Hil. 8 Geo. 2. 2 Stra. 829. 12 Vin. Abr. 11. 
pl. 28. S. P. 

(2) By Lord Raymond Ch. Juſt. 12 Vin. Abr. 28. 


he 
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he had gone out of the Way, to avoid be- 
ing arreſted, is Evidence (+). 

A Creditor of the Farty is no legal (i) 
Witneſs to prove either the Act of Bank- 
ruptcy or the Trading. For more of Evi- 
gence, ſee The Appendix.” 


4. What Atts of Bankruptcy are repealed. 


The following () Acts of Bankruptcy 
are (1) repealed, viz. Being indebted in 
1007. or more, and not paying or com- 
pounding for the ſame, within ſix Months 


Evas v Gold. 

{i) See our Note (7) in fol. 64. | 

(4) They were Acts of Bankruptcy by Stat. 21 Jac, 
C. 19. | 

(1) By Stat. 10 An. c. 15. S. 1. Becauſe it had 
been found by Experience (ſays the Preamble to this 
Statute) that many and great Miſchiefs and Inconve- 
niences had happened, eſpecially of late to Trade 
and Credit in general, by Reaſon of the ſaid Deſcrip- 
tions of a Bankrupt, Lord Hardwicke doubted whe- 
ther this Statute intended any more than to repeal ſome 
Part of the Statute of 21 Jac. which conſtituted an AR 
of Bankruptcy ; and not the Deſcription of the Trade 
or Occupation, of the Perſon againſt whom the Com- 
miſſion iſſued; and that as all the Bankrupt Acts had 
the Deſcription of uſing the Trade of Merchandize, 
and getting his Living by buying and /elling, if the 
Conſtruction that Stat. 10 An. repealed the Deſcription 
of the Trade of the Party, ſhould prevail, the Deſ- 
cription of a Bankrupt, by the Expreſſion of Zuying and 
Selling, was as much repealed as the other. Conſider 
(continued Lord Hardwwicke) how much is recited by 
this Statute, not the whole Deſcription of a Bankrupt, 
or the general or common Qualifications of the Perſon 


of a Bankrupt, or his buying and felling, &c. If ſuch 
next 
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next after the ſame grew due, and the 
Debtor arreſted for the ſame, or within “ ſix 
Months after an original Writ ſued out to 
recover the ſaid Debt, and Notice thereof 
given to the Party or left for him in Writ- 
ing, &c. at his Houſe or laſt Place of 
Abode; or being arreſted for 100L. or 
more of juſt Debts, at any Time after ſuch 
Arreſt, procuring his Enlargement by put- 
ting in common or hired . Bail. 


3. The petitioning + Creditor's Debt. 


No Commiſſion of Bankrupt, (to prevent 
the taking them out () maliciouſly) ſhall 


a Conſtruction was right, then all the other Acts of 
Parliament would be repealed. It is only particular 
Ads of Bankruptcy, which are made void, and not the 
Qualification of the Perſon ; and he had no Doubt 
himſelf, but that the Conſtruction he had put upon 
this repealing Statute, was the proper and only ſafe 
Conſtruction. At. Rep. 142. 

This Act of Bankruptcy is now revived again, as 
to Members of Parliament, except only that it is zavo 
and not fix Months. 

(n) It is obſervable that Lord Chief Juſtice Vilmot 
cited this Clauſe in the Court of King's Bench fo late 
as Hilary Term 31 Geo. 2. Bur. Rep. 440. when it had 
then been repealed near F;/ty Years. hk 

+ Lord Hardwicke' ſaid, that a Creditor was net 
wantonly to take out a Commiſſion againſt a Debter, 
unleſs it was upon a plain and expreſs Act of Bank- 
ruptcy, Ark. Rep. 139. and that he had not the ſame 
Election as a common Creditor, for that if he was to 
proceed at Law, it would ſuperſede the Commiſſion. 
Atk. Rep. 154 pl. 93. 

(2) Preamble to Stat. 5 Geo. 2. c. 30. S. 23. 2 Black, 
Com. 480. 


iſſue, 
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iſſue, unleſs the ſingle Debt of one Creditor, 
or of more Perſons, being Partners, petition- 
ing for the ſame amounts to one hundred 
Pounds or. unleſs the Debt of two Creditors 
petitioning, amount to one hundred and 
efry Pounds, or unleſs the Debt of more 
Creditors petitioning amount to two hun- 
dred Pounds; and the Creditors petitioning 
ſhall, before the ſame be granted, make 
Affidavit, or ſolemn Affirmation, before one 
of the Maſters in Chancery, of the Truth of 
their Debts (0). | 
The Law does not look upon Perſons, 
whoſe Debts amount to leſs, to be Traders 
conſiderable . enough, either to enjoy the 
Benefit of the Statutes themſelves, or to 
intitle the Creditors, ' for the Benefit of 
ublic Commerce, to demand the Diſtribu- 
tion of their Effects (SY. 
The petitioning Creditor's Debt muſt be 
a legal one, and therefore an Aſſignee - (q) 
of a Bond cannot obtain a Commiſſion ; 
nor muſt it be of above (r) fix Years ſtand- 


ing (5). 


(% Stat. 5 Geo, 2. c. 30. S. 23. 
G 2 Black. Com. 475. 


(%) 2 Stra. 899. 2 Kel. 6. pl. 8. Wil. Rep. 783. | 


Sel. Caſ. of Evid 161. 
(r) tel. Caf. of Evid. 148. 2 Stra. 746, contrary, 
are not Law. | | 


(s) Meter 37. 


The 
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The Bankrupt petitioned to ſuperſede the 
Commiſſion againſt him, becauſe the peti- 
tioning Creditor's Debt aroſe only from a 
Note that had been indorſed to him after 
the Petitioner had committed an Act of 
Bankruptcy ; but as it appeared that the 
Note itſelf was given before (t) any Act of 
Bankruptcy, though (4) indorfed after, 
Lord Chancellor Hardevice thought it a 
Debt upon which the petitioning Creditor 
might take out the Commiſſion (ww). 

The Executor of a Bankrupt, unleſs the 
Commiſion againſt his Teſtator has been 
ſuperſeded, cannot take out a Commiſſion 
of Bankruptcy for a Debt due to the Teſ- 
tator, for ſuch Debt veſted in his Aſſignees, 
and conſequently the Executor not entitled 


() The Debt of the petitioning Creditor being a 
Note from the Bankrupt after he became Bankrupt, 
Lord Raymend was of Opinion it was a void Com- 
miſſion, the Acts of a Man after an Act of Bank- 
ruptcy being void. 2 Stta. 744. Caſ. Temp. Talb. 243, 
244. Sel. Caſ. of Evid. 147. But where 4. had 100/. 
owing on ſimple Contract re an Act of Bankruptcy, 
and one is afterwards ſecretly committed, and hen a 
Bond taken, it ſhall not fo far extinguiſh the ſimple 
Contract, as to deprive the Creditor of petitioning for 
a Commiſdon. 2 Stra. 1042. 

(2) Lord Chancellor Macclesfield faid, it might be 
a Queſtion whether Indorſee would be entitled to a 
Commiſſion, as rot being capable of taking out a 
Commiſion, at the Time of the Party's becoming 
Bank1upt. il. Rep. 783. pl. 229. 

(aw) Ath. Rep. 73. pl. 27. id. 126. pl 70. 


E. | gat 


Ch.. 
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at Law, to be the petitioning Creditor (x). 

A Petition to ſuperſede the Commiſſion 
on a Suggeſtion that Mr. Alſeworth's Debt 
was not of ſuch a Nature, as entitled him 
under the Bankrupt Acts to ſue out a Com- 


miſſion. Mr. Alfworth treated with the 
Petitioner for the Purchaſe of the_ Equity 
of Redemption of his Eſtate, which was in 
Mortgage to one Mr. Field. Four hundred 
pounds was the Price ſettled for the Pur- 
chaſe, Articles were ſigned and Mr. A., 
worth paid Hylliard 2511. 15. to clear off the 
Mortgage, and was to pay him 150. more 
on the Execution of the Conveyances. H- 
ard refuſed to compleat the Purchaſe, or 
to pay off the Mortgage. On this Mr. 
Alfworth brought an Action for 2511. 1s. 
againſt Hylliard, who was carried to Gao, 
where he lay two Months; and thereupon 
Mr. Alſworth took out a Commiſſion of 
Bankruptcy, and Hyl/tard was declared a 
Bankrupt on this Act of Bankruptcy. 

For the Petitioner it was inſiſted, that 
this was not ſuch a Debt as was within the 
Meaning of the Bankrupt Acts. That an 
indebitatus aſſumpſit could not be maintained, 
for the 2 50l. was a Breach of Truſt only, 
and not a Debt. | 

The other fide inſiſted it was a Debt, 
and Money had and received to the Bank- 


(x) By Lord Hardwicke. 4;4. Rep. 100. pl. 49. 
rupt's 
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rupt's Uſe, and an Action therefore main- 
tainable as for his Debt. 

It was urged in the Reply, that there 
was no Pretence that the 1501. or one 
Penny thereof, was ever tendered to Hyl- 
hard, but was told that he muſt either re- 
pay the 250/. 15. or go to Gaol. No one 
Creditor appeared under the Commiſſion ; 
by that Means Mr. A//worth has, by Virtue 
of chuſing himſelf Aſſignee, got into his 
Poſſeſſion all Hyltard's Effects, although 
*tis fworn he does not owe any Perſon be- 
ſides a Farthing. 

Lord Chancellor Hardwicke doubted ex- 
tremely whether a Commiſſion could be 
taken out on ſuch a Contract, for the Reme- 
dy ſhould have been a Bill for Performance 
of the Contract, and no Action could, in 
Strictneſs of Law, be maintained. But if 
it ſtood ſimply upon this Footing he ſhould 
not have ſuperſeded the Commiſſion but 
left the Bankrupt to an Action at Law to 
try the Bankruptcy. But as it came out 
now that Mr. A!fworth has, ſince the iſſuing 
of the Commiſſion, taken an Aſſignment 
of this very Mortgage, he would not ſuffer 
the Commiſſion to go on; for as ſtanding 
in the Place of the Mortgagee, he might 
hold till redeemed, and likewite compel a 
Performance of the Contract, or Hylliard 
to refund the 251/. 1. The Receipt given 
by Hylliard, is nothing but an Acknowledg- 

E 2 ment 
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ment of receiving 2311. 15. in Part of the 
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Purchaſe Money. No Action in this Caſe 
could be maintained, and therefore the 
very Foundation for the Commiſſion failed; 
and Mr. Alfworth has, by taking an Aſſign- 
ment of the Mortgage, got the Security 
of the Mortgage for the Money he has 
paid. The Affidavits on both Sides ſwear, 
that the petitioning Creditor ſaid, either 
pay me back the Money, or convey to me 
the Equity of Redemption, and not a 
Word of the petitioning Creditor's offering 
to pay the 130. the Remainder of the Pur- 
chaſe Money. 5 

The Commiſſion, therefore, was ſuper- 
ſeded, and the petitioning Creditor ordered 
to pay the Coſt; for any Expreſſions of 
Hylliard's, that he was able to live in Gaol, 
or any where elſe, and ſuch like, proceed- 
ed from this ill Uſage, and will not forfeit 
his Colts (5). 

It appearing on a Trial at Law in the 
Court of Common Pleas, in an Action of 
Trover brought by a Bankrupt againſt his 
Aſſignee, that the Debt upon which the 
Commiſſion was taken out was due from 
the Partnerſhip. Lord Chief Juſtice Milles 
doubted whether the Commiſſion iſſued 
regularly; and directed a Verdict to be 
found for the Plaintiff, ſubject to the Op!- 
nion of the Court of Common Pleas; and 
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after hearing Counſel on the Point reſeryed; 
the Court of Common Pleas pronounced (⁊) 
Judgment, and declared the Commiſſioa 
iſſued regularly (a). 

An Arbitration Bond is a Debt at Law, 
and binds the Parties till ſet (5). aſide for 
Corruption or Partiality, and is alſo a ſuffi- 
cient Debt to ſupport (c) Commiſſions of 
Bankruptcy. 

Indorſee of Notes of one who afterwards 
becomes Bankrupt, purchaſed in at an un- 
der Value, as at ten Shillings in the Pound, 
petitioned for a Commiſſion againſt the 
Drawer. And Lord Chancellor Macclesftela 
held, that he was plainly a Creditor, juſt as 
if the Drawees had paid the Bankrupt an 
under Rate for them; and his Lordſhip 


(2) Lord Chancellor Hard wicke ſaid, that when this 
Caſe came originally before him, he thought it a pretty 
new one ; a Commiſſion of Bankrupt taken out againſt 
one Partner for a Partnerſhip Debt, without joining 
the other Partners in the Commiſſion; but whatever 
Doubts he might have had before, it was now eftab- 
liſhed to be Law, on the unanimous Opinion of the 
Court of Common Pleas, that a Commiſion of Bankrupt 
may que againſt. one Partner only for a joint Debt; 
though to be ſure an Action at Law could not be 
maintained againſt one Partner, unleſs the other two 
were joined in it. AA. Rep. 134. 

(a) Atk. Rep. 133, 134. | 

(5) And a Bill brought for that Purpoſe cannot be 
a Foundation to ſuſpend it, for if it was, a Perſon then 
has Nothing more to do but to file ſuch a Bill, and 
fruſtrate the Effect of the Award, 44, Rep. 241. 


(c) 4th, Rep. 241. | 
E 3 held, 
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held, that though they had been given 
without any (4) Conſideration, yet they 
are now his Debts, and the legal Right 
veſted in the (e) Indorſee. 

An Order was made, that a Solicitor's 
Bill ſhould be taxed by a Maſter, and that 
all Proceedings at Law ſhould, in the mean 
Time, be ſtayed ; and whilit the Bill was 
under Taxation, the Solicitor ſues out a 
Commiſſion of Bankruptcy againſt his Cli- 
ent; and on a Petition to ſuperſede the 
Commiſſion, this was adjudged to be no 
Contempt, nor a ſufficient Cauſe to ſuper- 
ſede the Commiſſion, becauſe the Order of 
Reference extended only to bringing Ac- 
tions, and to common and ordinary (f) 
Proceedings. | 

Lord Chancellor (g) Talbot ſaid, that 
where a Debt was due to the Wife as Ad- 
miniſtratrix, the Huſband alone could not 
make Oath of this as a Debt due to himſelf 
in order for a Commiſſion of Bankrupt. 

Toms and Allen having recovered Judg- 
ment againſt one Barnaby, he was ſurren- 
dered by his Bail, and then charged in Ex- 


(4) But the Commiſſioners will not ſuffer ſuch Cre- 
ditor at this Day to prove his Debt under a Com- 
miſſion, unleſs he ſets out and ſwears to the Conſidera- 
tion of the Indorſement. 

(e) Vil. Rep. 782. 

(Cf) Mojeley 27. 

(2) 7 Yin. Abr. 67. pl. 10; ' 

ecution, 
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ecution, after which the Plaintiffs in that 
Action preferred their Petition to the Lord 
Chancellor (+) King, as Creditors, for a 
Commiſion of Bankruptcy, which iſſued, 
but was ſuperſeded upon the Bankrupt's 
Petition; the Chancellor being of Opinion, 
that the Body of the Debtor being in Ex- 
ecution, it was a Satisfaction of the Debt 
in Point of Law, ſo that they were not 
Creditors who could petition. 

Perſons who have Bills, Bonds, Promiſory 
Notes, or other perſonal Security for their 


| Money, payable at a future Day, who by 


Stat. 7 Geo. c. 31. are enabled to come in 
as Creditors, and allowed to diſcount ſuch 
Debts, allowing 5 per Cent, &c. (i) may 
(though diſabled by the Statute) petition 
for, or join with others in petitioning for, 
Commiſſion of Bankruptcy, 

If A. being a Trader, becomes indebted 
to B. in 100/. and then he quits his Trade, 
and afterwards becomes indebted to B. in 
100]. more, A. afterwards pays to B. 100l. 


without ſaying upon what Account. Holt 


(&) Chief Juſtice ſaid, that ſince ſo much 
in Quantity was paid to B. as was due to 
him from A. when A. was capable of being 
a Bankrupt, it would be too rigorous to 

5) Stra. 65 3. Read. on Stat. Law, 189. 

1) Stat, 5 Geo, 2. c. 30. S. 22, 

(4) Lord Raym. 287. 12 Mod, 159. Comb. 463. 


E 4 admit 
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admit B. to ſue out a Commiſſion of Bank- 
ruptcy for the old Debt of 1001. But to 
this Point he ſaid, he would not give an 
abſolute Opinion, and none of the other 
Judges contradicted it. 


C HAP. 


The 
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The Seizure of the Bankrupt's Eſtate, 
and Summonce for his Surrender. 


HE Commiſſioners, (Y) or any other 


Perſon, or Officer by them deputed 
and appointed, by their Warrant under 
their Hands and Seals may break open the 
Houſe (m), Chambers, Shops, Warehouſes, 
Doors, Trunks, or Cheſts of the Bank- 
rupt, where any of his Goods or Eſtate 
ſhall be or reputed to be; and ſeize ( 
any of his Goods, Wares, Merchandizes, 
(his neceſfary wearing Apparel or of his 
Wife or Children only excepted) and any 
of his Books, Papers, and Writings, which 
ſhall be in his Cuſtody or Poſſeſſion. 

Commiſſioners (0) of Bankrupts iſſued 
their Warrant to ſeize Goods of a Bankrupt 
on Board ) twelve Ships in Topſham Bay 
in Devonſhire, the Goods were conſigned to 


( Stat, 21 Jac c. 19. S. 8. 

(n) But they cannot break open an Houſe to ſearch 
for the Bankrupt's Goods, unleſs it be the Bankrupt's 
Goods in the Houſe of the Bankrupt, 2 Show, Rep. 
247. pl. 248. 

() Stat. 5 Geo. 2, c. 30. S. 14. 

(% 2 Eq. Caf. Abr. 98. pl. 1. 

p Two Ships, Mol. de Jure mariti no. B. 2. c. 3. 


d. 19. 


E 5 Pcrſons: 
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Perſons in Holland, who had not paid the 
Bankrupt for them; the Maſters refuſed to 
deliver the Goods, notwithſtanding the 
Warrant; and this occaſioned the Com- 


miſſioners themſelves to demand the Goods 


in Perſon, which were ſtill refuſed. 

Sir Peter (q) King moved for an Order 
upon the Maſters for their Contempt. The 
Court of Chancery, at firſt greatly doubted 
whether chey could make an Order in Aid 
and Aſſiſtance of the Warrant of the Com- 
miſſioners of Bankrupt, the Statute having 
veſted a large Power in them ; beſides, the 
Perſons to whom the Goods were conſigned, 
would be indebted to the Creditors of the 
Bankrupt, which Creditors might recover 
by the Law of Holland. But Sir Peter King 
faid they would rather loſe the Goods, than 
follow them into Holland. 

Lord Chancellor Cowper. Their refuſing 
to deliver the Goods upon the Warrant, is 
no Contempt to this Court, though the 
Commiſſioners act under a Commiſſion un- 
der the Broad Seal. I remember the Queen 
was applied to, to lay an Embargo upon a 
Ship 1n the like Caſe, but denied ; becauſe 
an Embargo would have affected other 
Goods in the Ship. The Maſters in the 
preſent Caſe have ſome Color to detain 
the Goods; for upon a Delivery of them, 
they may be diſappointed of Freight, and 

(2) Mel. de Jur. Marit. 353. Þ 

C 
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the Aſſignees of the Commiſſion mult ſtand 
in the ſame Place as the Bankrupt, and 
be ſubject to his Contract. But however, 
an Order was made upon the Maſters to 
deliver the Goods upon Payment of the 
Freight Money, and the Maſters to be in- 


demnified by the Creditors, againſt à Bill 


of Lading, which was ſent to the Con- 
ſignees. 

H. a Silkman and F. a Dealer in Coals, 
were Partners in both Trades; they after- 
wards diſſolved the Partnerſhip, and F. 
gave H. a Releaſe of all Demands, and 
took upon him the Payment of the Debts 
due from the Coal Trade, and H. the Debts 
from the Silk Trade, and the reſpective 
Debts were aſſigned accordingly; H. died 
and a Commiſſion was taken out againſt F. 
and the Meſſenger attempting to leize the 
Effects of H. in the Hands of his Repre- 
ſentative was oppoſed and turned out of 
Poſſeſſion. Lord (7) Hardwicke was of Opi- 
nion that by Virtue of the Releaſe from F. 
to H. the whole Property of the ſilk Trade 
from the Diſſolution of the Partnerſhip 
veſted in H. and that the Aſſignee could 
ſtand in no better Light than F. himſelf, 
who had relinquiſhed all his Claim, and 
therefore that the Goods of H. ought (5) 


(r) Att. Rep. 136. pl. 77. 

(„%) But though the taking of theſe Goods by the 

Meſſenger was illegal, yet * turning him out of Poſ- 
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not 
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not to have been ſeized at all under the 
Commiſſion againſt F. 

The (t) Commiſſioners are to appoint 
within the forty: (u) two Days for the Bank- 
rupt to ſurrender and conform, not leſs 
than three ſeyeral Meetings, the laſt of which 
ſhall be on the forty (w) ſecond Day. 


- 


ſeſhon by Force could not be juſtified, for the Owner 
of the Goods ought to have aſſerted his Right by a 
due Courſe of Law. By Lord Hardwicke, Alt. Rep. 
137. | 

65 Stat. 5 Geo. 2. c. 30. S. 2. 

(z) Bankrupt who does not with 42 Days aſter No- 
tice in Writing of a Commiſſion being awarded and 
iſſued againſt him, ſuch Notice being left at his uſual 
Place of Abode, or of perſonal Service in Caſe he be 
then in Priſon, and Notice given in the London Ga- 
z2tte that ſuch Commiſſion is iſſued, and of the Time 
and Place of the Meeting of the Commiſſioners therein 
named, ſurrender himſelf to them, and fign or ſub- 
ſcribe ſuch Surrender, and ſubmit to be examined 


from Time to Time upon Oath, or being of the Peo- 


ple called :Quakers, upon folemn Affirmation before 
the Commiſſioners, and in all Things conform to the 
ſeveral Statutes made and now in Force concerning 
Bankrupts, ſhall ſuffer as a Felon without Benefit of 
Clergy. Stat. 5 Geo. 2. c. 30. S. 1. 

(0) The Great Seal may enlarge the Bankrupt's 
Time for ſurrendering himſelf and diſcloſing and diſ- 
covering his Effects to 50 Days from the ſaid torty- 
ſecond Day, ſo as the Order be made ſix Days be fore 
the Day of Surrender and Diſcovery, Stat, 5 Geo. 2, 
6. 30. Dr 3. 
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Upon (x) Certificate under the Hands 
and Seals of the Commiſſioners that a 
Commiſſion is iſſued, and the Party proved 
before them Bankrupt, any Juſtice of the 
ſuperior ) Courts in Weſtminſter Hall, or 
any Juſtice of the Peace ſhall; upon Appli- 
cation, grant his Warrant under his Hand 
and Seal for apprehending the Bankrupt 
and committing him to (2) Goal, there to 
remain until he be removed by Warrant 
under the Hands and Seals of the Com- 
miſſioners, in order for his Examination 
and Diſcovery. _ | 

A Commiſſion of Bankruptcy being taken 
out, and the Party declared Bankrupt ; 
after the three Sittings at Gwil/d-ball had 
been advertized in the Gazette for the Bank- 
rupt to ſurrender, and to diſcover his 
Eitate and Effects, the Commiſſioners in 
the intermediate Time having met, and 
examined Witneſſes upon Interrogatories, 
2nd finding upon ſuch Examination, that 
the Bankrupt had been removing and con- 
cealing his Effects, and fraudulently con- 
veying his real Eſtate, in order to defraud 


(x) Stat. 5 Geo. 2. c. 30. S. 14. 

G Viz. King's Bench, Common Pleas, and Exchequer. 

(z) The Goaler or Keeper to whoſe Cultody the 
Bankrupt Call be committed is to receive him, and 
forthwith to give Notice to the Commiſſioners thereof, 
Stat. 5 Geo 2. c. 30. S. 14. 


his 
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his Creditors, thought proper to ſummon 
him by their Meſſenger to appear before 
them the next Morning; and it appearing 
that he had been ſerved with the Sum- 
monce, and refuſed to attend, the Com- 
miſſioners in Purſuance of the above Clauſe 
certified this Fact to Mr. Juſtice Chapple, 
who committed him to Newgate, and upon 
the Keeper of Newgaze's ſending a written 
Notice to the Commiſſioners, that he had 
the Bankrupt in his Cuſtody, they imme- 
diately ſent their own Warrant to bring 
him before them, and upon his refuſing 
to take the Oath in order to his being 
examined, they re-committed him to New- 
ate. T7 

The Bankrupt preferred his Petition to 
Lord Chancellor Hardwicke, ſuggeſting that 
he had been illegally. committed to Ner- 
gate, and prayed that he might be diſcharg- 
ed from his Confinement. 

Lord Chancellor: As to the Legality of 
the Commiſſioners Certificate to Mr, Juſtice 
Chapple, and Proceedings upon it, *tis an 
intire new Queſtion, and quite a new Caſe; 
and therefore at the firſt Opening of it I 
had great Doubt, whether I could properly 
determine the Legality of the Commitment, 
as an habeas Corpus might have been ſued 
out, and have been decided by the Judges 
of the Common Law, which is the ready 

Way. 
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Way. But I do remember a Caſe of Jobn 
Ward before Lord Chancellor Ning, not un- 
like the preſent, where he determined a 
Commitment by Commiſſioners of Bank- 
rupt to be juſtifiable, after he had taken 
ſome Time to conſider of it. TI think 
therefore the Certificate which has been 
made in this Caſe is purſuant to the Pow- 
ers given to Commiſſioners under the Sta- 
tutes of Bankruptcy, for by the old Acts, 
which conſidered him as a Criminal and 


fraudulent Perſon, Commiſſioners ** had 


full power and Authority to take by their 
Diſcretions ſuch Order and Direction with 
the Body and Bodies of a Bankrupt, where- 
ſoever he or ſhe may be had, either in his 
Houſe, Sanctuary, or elſewhere, as well 
by Impriſonment of his or her Body or 
Bodies, as alſo with all his or her Lands, 
&c. and alſo with his or her Money, Goods, 
Chattels, Wares, Merchandizes, and Debts 
whatſoeyer. 13 Eliz. c. 7.” The Rigor of 
the Law indeed, as to his Perſon, is taken 
away, and yet the Power of examining 
ſtill remains; but though the Severity of 
the old Acts is mitigated, yet a greater 
Puniſhment is inflicted ; for a Bankrupt, 


if he does not ſurrender, is now guilty of 


Felony without Benefit of Clergy, bur 
then he has to the laſt Day to conform 
himſelf to this and the other Acts. The 


5 Geo. 2, appoints three Sittings at Guild 
Ball 
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hall in the Space of forty-two Days for par- 
ticular Purpoſes; but would it not be a 
very great Abſurdity, if the Bankrupt 
might make uſe of the forty-two Days to 
embezzle his Effects and to quit the King- 
dom; and that the Commiſſioners, though 
apprized of his Intention, ſhould have no 
Power to prevent it, by ſummoning him 
before them in the intermediate Time, and 
commiting him, if he refuſes to be ex- 
amined ? 

It has been objected by the Bankrupt's 
Counſel, that the Commiſſioners have made 
the Certificate variant from the Summonce, 
for the latter is general for the Bankrupt to 
attend, and the Certificate mentions the 
Cauſe for which they ſummoned him, 
namely, to examine him upon an Embez- 
zlement of his Effects. But there is no 
Weight in this Objection; for the Com- 
miſſioners were not under any Neceſſity of 
mentioning the Cauſe of ſummoning the 
Bankrupt in their Certificate, becauſe the 
Judge, upon their barely certifying that 
he refuſed to attend, is obliged to commit 
him. As in this Caſe the Commiſſioners 


had full Evidence of the Bankrupt's In- 


tention to ſecrete his Effects, and to make 
fraudulent Aſſignments of them, they (a 


(a) Francis Warden, Eſq. one of the preſent Com- 
miſſioners of Bankrupts, was an ain one under this 
Commiſſioa. 


have 
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have done rightly, wiſely and diſcreetly in 
the Method they have taken to prevent 
it, by ſummoning the Bankrupt, and com- 
mitting him for diſobeying their Summons. 
I do not ſay this to encourage Commiſſi- 
oners of Bankrupt to uſe this Power wan- 
tonly, but upon ſuch Circumſtances as ap- 
pear in the preſent Caſe, I am of Opinion 
it was very properly exerciſed, and the 
Proviſo which immediately follows the 
Clauſe that relates to the Certificate of 
Commiſſioner's of Bankrupt to the Judges, 
&c. in the 5 Geo. 2, makes it extremely 
clear, that the Commiſſioners at their Diſ- 
cretion may examine a Bankrupt in the 
intermediate Time, between his being de- 
clared a Bankrupt and the Sittings at Guild- 
hall. 

For the Words are, Provided () always, 
that if any ſuch Perſon or Perſons ſo ap- 
prehended and taken, ſhall within the 
Time or Times allowed by this Act for 
that Purpoſe, ſubmit to be examined, and 
in all Things conform as if he, ſhe, or they 
had ſurrendered, as by this Act ſuch Bank- 
rupt or Bankrupts i 1s or are required, that 
then ſuch Perſon ſo ſubmitting and con- 
forming ſhall have and receive the Benefit 
of this Act, to all Intents and Purpoſes, 
as if he, ſhe, or they, had voluntarily come 


* (5) Stat. 5 Geo. 2. c. 30. S. 15. 


in 
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in and ſurrendered himſelf, herſelf, or them- 
ſelves; any thing therein contained to the 
contrary thereof in any wiſe notwithſtand- 


ing. (c) 


* 4th, Rep. 240, pl. 131. 2 Eq. Cal. Abr. gg, 
Pl. 8. 


CHAP. 


[ 91 ] 


CHAP. II. 
The Proof of | Debts. 


ORD (4) Hardwicke often ſaid, that the 
Aim of the Legiſlature in all Statutes 
concerning Bankrupts was, that the Creditors 
ſhould have an equal Proportion of the 
Bankrupt's Effects as far as poſſible ; Lord 
(e) Mansfield alſo expreſſed himſelf to the 
lame Purpoſe on a like Occaſion. 

Creditors may come in within four Months 
after iſſuing of the Commiſſion, and until a 
Dividend be made ; and ſhall be at Li- 
berty to prove (g) their Debts under the 
Commiſſion, without paying any Contribu- 
tion or Sum of Money whatſoever, for or on 
Account of ſuch Debt (+). 

The common Proof before the Com- 
miſſioners is the (7) Oath of the Creditor, 


(4) Att. Rep. 183. 229. 233. 

le) Bur. Rep. 476, 477. 

Stat. 1 Jac. c. IF. S. 4. 

(2) Perſons are conſidered only as Creditors at large 
of a Bankrupt, till they have proved their Debts un- 
der the Commiſſion. 4th. Rep. 153: pl. 92. 

(5) Stat. 5 Geo, 2. c. 30. S. 25. 

(i The Commiſſioners may examine upon Oath, or 
otherwiſe, for the Diſcovery of the Truth and Cer- 
tainty of Debts, for which the Creditors ſeek Relief 
by the Commiſſion. Stat. 21 Jac. c. 19. 8. 9. And 
if ſuch Creditors perjure themſelves either —_— 

wail 
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which is binding unleſs the Bankrupt, or the 
other Creditors! object to it, and then it is 
examined, and an Appeal (&) lies from the 
Determination of the Commiſſioners to the 
Great Seal by Petition, but if no Objection 
is made in a reaſonable Time, ſuch Proof by 
Oath is (1) conclufive. 

Every Creditor is to ſwear whether he has 
a Security or not ; if he has a Security, and 
inſiſts upon proving his Debt, he muſt de- 
liver up the Security for the Benefit of the 


Creditors at (m) large, be they Mortgages 


or ( Pledges, 

If a Man trade with a Bankrupt between 
the Act of Bankruptcy and the Commiſſion 
ſued out, whether by Delivery of Goods, or 


Payment of Money, without Notice of the 


before the Commiſſioners, or by Affidavit or Affirma- 
tion Exhibited unto them, they ſhall ſuffer the Pe- 
nalties inflicted by Stat. 5 El. c. 9. S. 3. & Stat. 
2 Geo. 2. c. 25. S8. 2. 


double the Sum ſo ſworn or affirmed to be due, Stat. 
5 Geo. 2. c. 30. 8. 20. 

(4) A Creditor offered Proof of his Debt, which 
the Commiſſioners diſallowed, whereupon Application 
was made to the Court, who at firſt declined to meddle 
with it, but at length confented to hear the Proof, 
Chanc. Caſ. 275.” . TE: 

) By Hardwicke Chancellor. 4k. Rep. 77. 

(in) It ſeems that it ſhould be Creditors under the 
Commiſſion, not Creditors at large, becauſe Lord Hard- 
Tvicke made a Diſtinction between ſuch Creditors, See 
fol. 91. Note (g). . Gn | 

(») 4k. Rep. 105. | | 

53510 Act 


rpetuated by 9 Geo. 2. c. 18,]_ 
againſt wilful Perjury; and ſhall be liable to pay 
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Act of Bankruptcy, the Bankrupt keeping 


open Trade, ſuch Perſon ſhall come in as a 
Creditor for ſuch Goods or Money (o). 

As to Goods ſold to a Bankrupt, or Mo- 
ney received of him between the Act of 
Bankruptcy, and the Commiſſion ſued out, 
without Notice of the Act of Bankruptcy, 
the Bankrupt keeping open Trade; Lord 
Mansfield () ſaid, that till the making of 
Stat. 19 Geo. 2. c. 32. if the Bankrupt had 
bond Fide bought Goods, or negotiated a 
Bill of Exchange ; and thereupon, or other- 
wiſe in the Courſe of Trade, paid Money to 
a fair Creditor, after he himſelf had com- 
mitted a ſecret Act of Bankruptcy, ſuch bond 
Fide Creditor was liable to refund the Mo- 
ney to the Aſſignees, after a Commiſſion and 
Aſſignment ; and the Payment though really, 
and bond Fide made to the Creditor, was 
avoided and defeated by the ſecret Act of 
Bankruptcy; but that this was remedied by 
the above Statute, in Cale 20 Notice was 
had by the Creditor, (prior to his receiving 
the Debt,) „That his Debtor was become 
*«* Bankrupt, or was in inſolvent Circum- 
«* ſtances.” | 

The Legiſlature () has declared, that 
previous to the Year 1746, if a bond Fide 


(0) 7 Vin. Abr. 69. pl. 6. ſo determined in 1716. 

(4) Bur, Rep. 32. 

(9g) In the Preamble to Stat. 19 Geo. 2. c. 32. S. 1. 
the Parliament declared, that many Perſons within 


Creditor 
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Creditor of a Bankrupt had received his 
Debt of ſuch Bankrupt, between the Act of 
Bankruptcy and the Commiſſion, though | 
ſuch Creditor had no Notice of the Act of 
Bankruptcy, yet ſuch Payment was void, and 
the Creditor was obliged to refund. 

The Law as to the Point of the Debtor 
of a Bankrupt's refunding ſeems to ſtand 
thus, according to Reporters of great Au- 
thority in Weſtminſter Hall. 

A Bankrupt may receive his Debts after 
an AZ of Bankruptcy committed, from ſuch 
of his Debtors as do not know. him to be 


the Deſcription of, and liable to the Statutes concern - 
ing Bankrupts, frequently committed ſecret As of 
Bankruptcy unknown to their Creditors and other 
| Perſons, with whom, in the Courſe of Trade, they 
had Dealings and Tranſactions; and after the com- 
mitting thereof, continued to appear publicly, and 
carried on their Trade and Dealings, by buying and 
ſelling of Goods and Merchandizes, drawing, ac- 
cepting, and negociating, Bills of Exchange, and 
paying and receiving Money on Account thereof, in 
the uſual Way of Trade, and in the ſame open and 
ablic Manner as if they had been ſolvent Perſons, 
and had not become Bankrupts : And that the com- 
mitting ſuch ſecret Acts of Bankruptcy to avoid and 
defeat Payments, really and bona Fide made in the 
Caſes, and under the Circumſtances above mentioned, ( 
where the Perſons receiving the ſame had not Notice 
( 


af, or were privy to ſuch Perſons having committed 
any Act of Bankruptcy, would be a great Diſccurage- 


ment to Trade and Commerce, and a Pigjudice to 5 
Credit in general. 
rel: 
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Bankrupt (r), and the Payment would be 
good, and a Diſcharge againft the Commiſſi- 
oners and the Aſſignees (J); fo, if the 
Party was compelled to pay by Suit (7); 
and formerly, till the Commiſſion ſued, the 
Debtor ought not to repay, fiough he had 
Notice of the Bankruptcy (#). 


Lord (w) Hardwicke. obſerved that the 


Relation of Acts of Bankruptcy was as hard 
a Caſe as any in the Law, becauſe this Re- 
lation might go a great Way back, and 


over-reach all Tranſactions without Regard | 


to their being fair (x) or fraudulent ; that it 
held in Sales of Goods, and Payment of 
Money, and overturned not only Contracts 
but Acts upon Record, and legal Acts, as 
Judgments, and Executions 00 executed, 
where theſe Acts happened after the Act . 


Bankruptcy N 
(7) Stat. 1 Jac, c. 15. 3 2 92 5 Rep. 5 22. 
7 Vin. Abr. 108. 2 Eq. Tr 6. pl. 3. Lord 


Hardawicke ſaid, that We Statute did not indemnify a 
Creditor of Bankrupt, unleſs it appeared that he had 
no Notice of the Bankruptcy at the Time of receiving 
his Money; and that the Courts of Law had conſidered 
this an hard Caſe, and always required a ſtrict Proof 
of Notice. 44. Rep. 157. 

(s) 3 Keb. Rep. 190. pl. 38. 

(:) 3 Keb. Rep. 232. Vern. 94. 2 Ventr, 353. 

(u) 3 Keb. Rep. 232. Freem. 349. pl. 435- 

(w) Att. Rep. 127. 

(x) Doctor Black/tone's Opinion on this Matter ſeems 
rather injudicious ; for he ſays that the Intention of this 
relative Power is only to reach fraudulent Tranſactious, 
and not to diftre/5 the fair Trader. 2 Black, Com. 486. 

] See Bur, Rep. 31. &c. 

Ile 
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He obſerved further that it was ſaid Fic- 
tions of Law ſhould not enure to the Pre- 
judice of any Body, but were invented to 
ſupport Rights, and to be ſure (he ſaid) 
that. was the Rule, but that this Caſe was 
taken out of another general Rule, which 
had been adhered to for the Sake of public 
Utility, viz. That it was (z) better a pri- 
vate Miſchief ſhould enſue, than a genera] 
Inconvenience; but that ſince Trade had 
encreaſed, the Miſchiefs and Inconveniencies 
had multiplied, and therefore the above 
Stat. 19 Geo. 2. c. 32. was made, and one 
of the principal Caſes provided for by it, 
was the Negotiation of Bills of Exchange 
and though the Party might aot bring him- 
ſelf ſtrictly within the Act, yet if he was 
within the Meaning of it, the Court of 
Chancery would go as far as it could in Sup- 

rt of it. 

The material Matters concerning Credi- 
tors ſeem reducible to the following Par- 
ticulars. . 


1. Joint and ſeparate Creditors. 
2. Mutual Debts and Credit. 
3. Intereſt. 
4. Exhibits. 

Claims. 


5 
6. Alphabetical Arrangement of Cre- 


ditors. 


C ⁊) Lex citius wult leltrare privalum Damnum, gu- mn 


Fublicum Malum. Co. Lit. 15 2. b. 


1. Joint 
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1. Joint and ſeparate Creditors, and herein 
of Partnerſhip Debts, 


Lord (a) Hardwicke ſaid, that formerly 
where there were ſeveral Partners, they 
uſed to take out ſeparate Commiſſions a- 
gainſt each Partner, as well as a joint Com- 
miſſion; that this Practice being of late 
thought a very unreaſonable one, as oc- 
caſioning great Confuſion, with Regard to 
Bankrupt's Effects, had been (2) diſcoun- 
tenanced, and beſides, they were generally 
Nothing more than a Struggle for the 
Aſſigneeſhip and the Clerkſhip. 

Lord (c) Hardwicke ſaid, that where there 
was a Creditor on Bond againſt two Per- 
ſons jointly and ſeverally, and both became 
Bankrupt, he was entitled to receive a 
Satisfaction out of the joint Eſtate, and if 
the joint Eſtate fell ſhort, he was for the 
Reſidue entitled to a Satisfaction out of 
the ſeparate Eſtate ; but then the Court 


(a) Att. Rep. 138. 

(4) By this Opinion of Lord Chanc. Hardwicke, it 
ſhould ſeem that for the future, where there is a joint 
Commiſhon depending, ſeparate Creditors ought not 
to take out a ſeparate Commiſſion, but apply for an 
Order to be admitted to come in, and prove their 
Debts under the joint Commiſſion, as being a Means 
of ſaving an Expence to the Crecitors. By the Reporter, 
Atk. Rep. 138. See id. 98. pl. 46, fol. 99. | 

(c) Att. Rep. 09. 106, pl. 57. 


( woulc| 
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would put him to his (4) Election, and if 
he elected to come under the joint Eſtate, 
he would, with Reſpect to a Satisfaction 
for the Reſidue, be poſtponed (e) to all 


Ch. 3. 


(4) Lord Talbot declared, that Bond Creditors to 
whom the two Bankrupts were jointly and ſeverally 
bound, were not entitled to have a full Satisfaction out 
of both at the ſame Time, and ordered them to make 
Election before they received any further Dividend, 
In a like Caſe his Lordſhip declared, that ſuch Cre- 
ditors were not entitled to a Satisfaction equally with 
other Creditors of the joint Eſtate, or with other 
Creditors of the ſeparate at the ſame Time, but or- 
dered them to make an Election, and if they elected 
to-come upon the joint Eſtate, then they were not to 
come upon the ſeparate Eſtate, till the other Creditors 
upon the ſeparate Eſtate had been firſt paid. 44, 
Rep. 99. g | 
(e) Lord Hardwwicke ſaid, that to be ſure at Law a 
Creditor upon a joint and ſeveral Bond may proceed 
againſt both Obligees at the ſame Time, till his Debt 
is fully ſatished, but in Bankrupt Caſes the Court of 
Chancery directs an Equality of Satis faction; conſider 
it (ſaid Lord Hardwicke) on the Footing of a joint 
Eſtate firſt; joint Creditors are entitled to a Satis- 
faction out of the joint Eſtate before ſeparate Credi- 
tors, but then they have no Right to come upon the 
ſeparate Eſtate ſor the Remainder of their Debts, till 
after ſeparate Creditors are ſatisfied ; what would be 
the Conſequence, if Creditors upon joint and ſeveral 
Bonds ſhould be admitted to come upon both Eftates 
at the ſame Time ? Why, then theſe Creditors would 
draw ſo much out of the ſeparate Eſtate, as would be 
a Prejudice to other joint Creditors, who have an 
equal Right to come upon the ſeparate Eſtate with 
themſelves, and by that Means his Lordſhip ſhould 
give Creditors upon joint and ſeveral Bonds a Preſe- 
rence to other Creditors, when the AR of Parliament 


the 
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the Creditors of the ſeparate Eſtate. And 
his Lordſhip ) ſaid, that joint Creditors, 
where there were no ſeparate, might exhauſt 
both the joint and ſeparate Eſtate, till their 
Debts were paid, and that the Bankrupt 


would not be entitled to a Shilling till the 


joint Creditors were fully ſatisfied ; but 


that where there were ſeparate as well as 


joint Creditors, though in the Caſe of the 
Bankrupts, the ſeparate Eſtate ſhould be 
equally applied; yet as between joint and 
ſeparate Creditors it was otherwiſe, for the 
Joint Eſtate ſhould be applied to the Satis- 
faction of the joint, and the ſeparate Eſtate 
to the Satisfaction of the ſeparate Credi- 
tors. 

Lord (g) Hardwicke ſaid, that where there 
were two Perſons who had been Partners, 
and yet the Commiſſions were taken out 


and the Equity of the Court of Chancery incline that 
all Perſons ſhould have an equal Satisfaction. AF. 


Rep. 99. 100. Lord Chancellor founded his Order 


upon this Reaſoning, becauſe the Bond Creditors 
might have brought a ſeparate Action at Law againſt 
each of them, and might have had likewiſe ſeparate 
Execytions, but could not have levied his Debt upon 
both the Eſtates at the ſame Time, but only for the 
Deficiency, where one Eſtate was not ſufficient to ſa- 
tisfy the whole. 4:4. Rep. 106. pl. 57. By this laſt 
Reaſoning his Lordſhip ſeems to maintain a contrary 
Doctrine to what is advanced by him in the former 
Part of this Note, as to the Matter at Law. 

At. Rep. 227. 

(2) 4:4. Rep. 98. pl. 46: See fol; 9. Note (5). 
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againſt them as ſeparate Traders, their 
Creditors upon the joint Eftate could not 
be admitted to prove their joint Debts 
under each Commiſſion, for they had an 
equitable Right, in Caſe there ſhould be 
any Surplus of the Eſtates of the two Bank- 
rupts, after the ſeparate Creditors were 
ſatisfied ; and that therefore the joint Cre- 
ditors muſt proceed in the common Courſe, 
by taking out a joint Commiſſion. 

Where A. lent a Sum of Money to one 
Partner on his own Security, and he lent 
the ſame to the Partnerſhip Trade, and a 
Joint Commiſſion taken out; Lord ( 
Hardwicke ſaid, that A. ſhould not come 
in as a Creditor upon the joint Eſtate of 
the Bankrupt (i) immediately and directly, 
with the Reſt of the Partnerſhips Credi- 
tors, but that by Way of Circuity he was 
entitled, as ſtanding in the Place of that 
Partner who had paid the Money to the 
Uſe of the Partnerſhip Trade. 

Where ( there were two Partners, and 
one had taken out more Money from the 
Partnerſhip Stock than his Share amounted 
to, and thereby became a Debtor for ſo 
much; Lord Talbot was of Opinion, that 
the Partnerſhip Creditor had a Right to 


Chap. 3. 


(>) Ack. Rep. 223. pl. 124. 
(:) Unleſs ſuch /eparatze Debt had been entered in 
the Partnerſpip Books, and then he might. 


(4) Ath. Rep. 225, 


come 
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come upon the ſeparate Eſtate of the Part- 
ner who was ſo indebted. 

Two (7) Partners agreed to borrow a Sum 
of Money for the Uſe of the Partnerſhip, 
but one of them only gave a Bond for 
ſecuring the Payment, and the other was. 
a Witneſs to it, this Money was afterwards 


entered in the Caſh Book of the Partner- 


ſhip, a joint Commiſſion was taken out 
againſt them, and the Obligee denied by 
the Commiſſioners to be admitted a Credi- 
tor ; but Lord King on his Petition was of 
Opinion that he ought to be admitted, and 
directed accordingly. 

Separate Creditors are allowed to come 
in under a joint Commiſſion, but the joint 
Effects are hrit to be applied to pay the 
Partnerſhip Debts, and then the ieparate 
Debts, and as to the ſeparate Effects, arit 
the ſeparate Creditors, and afterwards the 
Partnerſhip Creditors, are to be paid out of 
the ſame (m). 

Lord Chancellor Hardwicke ſaid, that the 
Commiſſioners had no Power of admitting 
ſeparate Creditors to prove Debts under a 
joint Commiſſion without the. Sanction of 
the Court (); and (o) he laid it down for 


(!) 4th, Rep. 225. 
( Atk. Rep, 67. pl. 22. 2 Fern. 706, pl. 628. 
Barnard. K. B. 470. 
(A) 4th, Rep. 68. pl. 23. 
(e) 4th, Rep. 97. pl. 45. 98. pl. 46. 
— a Rule 
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2 Rule, that where there was a joint and 
ſeparate Commiſſion, a Creditor under the 
joint Commiſſion might come under the 
ſeparate, and aſſent or diſſent to the Cer- 
tificate of the Bankrupt under the ſeparate 
Commiſſion. 


2. Mutual Debts and Credit. 


Where (p) it ſhall appear that there has 
Y been mutual Credit given, or mutual 
Debts between the Bankrupt, and any other 
Perſon, the Commiſſioners or Aſſignees 
ſhall ſtate the Account, and one Debt may 
be ſet againſt another, and the Balance 


{) Stat, 5 Geo, 2. c. 30. S. 28. 

) L. C. J. Lee, confidering that it might be dan- 
gerous to enquire into the preciſe Time of indorſing 
negotiable Notes, directed the Jury to allow a promi- 
tory Note indorſed to a Debtor of a Bankrupt after 
the Bankruptcy to be ſet off, which with much Diffi- 
culty, and merely in Deference to his Opinion, they 
did, but upon a new Trial the Court would not allow 
ſuch Note to be ſet off, for the Words of the Act are 
mutual Debts before; and beſides, it would be of ill 
Conſequence in Trade, if Debtors to the Bankrupt's 
Eſtate ſhould be allowed to buy up Debts in order to 
ſet them off; but the Court gave no Opinion how it 
would have been, if the Nature of the Tranſaction, 
and the Time of the actual Indorſement had v0 ap- 
2 . 2 Stra. 1235. Lord Hardwicke ſaid that A. a 

ebtor to a Bankrupt before his Bankruptcy, and a 
Creditor to him upon a Contingency that took Place 
after the Bankruptcy, ſhould not be at Liberty to ſet 
off under this Clauſe, 44. Rep. 119. 


of 
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of ſuch Account ſhall be claimed or paid. 

Lord Chancellor (7) Cowper ſaid, that 
where there was mutual Credit between 
a Bankrupt and a Creditor, the Balance 
ſhould only be paid, and that the Clauſe 
in the Statute was not to be conſtrued of 
Dealings in Trade only, or in Cale of 


mutual running Accounts, but alſo where 


one Credit was upon Mortgage, and the 
other upon Note; and he faid, that in all 
Caſes of mutual Credit, it was natural 
Juſtice and Equity, that * only the Balance 
ſhould be paid. 

Sir Stephen () Evans in the Year 1711 
had 5000/7. Stock in the Hudſon's Bay Com- 
pany, and was their Banker or Caſhier, 
and upon that Account was indebted to 
the Company in 8007, and ſoon after be- 
came Bankrupt; the Aſſignees brought a 
Bill againſt the Company to have the 50000. 
Stock transferred to them, with all Divi- 
dends due thereon: The Company by 
their Anſwer inſiſted upon the above Clauſe 
of the Statute 5 Geo, 2. and that Sir Stephen 
Evans having Credit in their Books for 
z000l, Stock, and the Company on the 


other Side having Credit in Sir Sephez 


Evans's Book tor 800/. they ought to de- 


r) Wil. Rep. 325, 326. 
* So before the Statute ; by Hale, and North. "ny 


Dig. 535. 
%% 7 Yin, Abr. 125. pl. 2. 
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duct and have an Allowance of the 800!/, 
out of the 50007 Stock, | 

It was argued for the Defendant. that this 
Caſe was within the Clauſe of the Statute 
of mutual Credit, &c. and that Sir S. E. 
was a Creditor of the Company for his 
5000l. Stock, and the Company a Creditor 
of Sir S. E. for the 8ool. due to them; 
that the Stock was called Credit in the 
Books of the Company, and that he had 
a Demand againſt the Company for the 
Intereſt and Produce of the Stock, and 
though there was Nothing due to Sir S. E. 
for Dividends at the Time of his Bank- 


ruptcy, yet the Stock itſelf was a Debt 


from the Company, and ſo within the 
Clauſe of the Act of ſetting one Debt a- 
gainſt another, and only the Balance due 
ro Sir S. E's, Aſſignees; that it would be 
very unreaſonable where there were mutual 
Dealings and Credit, that the Debtor of 
the Bankrupt ſhould be bound to pay the 
whole due from him to the Bankrupt's 
Eftate, and he, e contra, ſhould only come 
in as a Creditor under the Commiſſion for 
all due to him, and receive, perhaps, only 
two or three Shillings in the Pound for his 
whole Debt, &c. 

Lord Chancellor () King thought that 
this Caſe was within the Clauſe of the 


(:) 7 Yin. Abr. 127, 


Statute 


tute 
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Statute of ſetting off Debt againſt Debt; 
that there was mutual Credit given, and 
therefore thought the Company might re- 
tain the 800l. due to them, out of the 
Dividends due to the Bankrupt's Eſtate, 
ſubſequent to the Bankruptcy, and ſhould 


not be obliged to come in as a Creditor 


under the Commiſſion, and decreed (#) ac- 


cordingly. 

Lord (w) Hardwicke ſaid, that under 
Stat. 5 Geo. 2. c. 30. S. 28. Perſons might 
ſet off Debts, as that Act extended to all. 
mutual Debts, though independant of, and 
not relative to the mutual Credit Setween 
the Bankrupt and other Perſons in the 
Courſe of Trade, and though the Debts 
were of ſuch a Nature as coulq; not be 
brought into a general (x) Account, 


(4) Raymond Ch. J. and Mr. Baron Price, who af. 
ſiſted his Lordſhip, gave no direct Opinion, but ſeemed 
to agree with the Chancellor. 7 Vin. Abr. 127. But 
Sir Fohn Strange ſays, that the Court was of this Opi- 
nion. Stra. 645. And Eq Caf. Abr. g. expreſsly ſays, 
e decreed per Lord Chancellor, aſſiſted by Raymond 
O. J. and Mr, Juſtice Price, without obſerving, that 
either of the Judges diſſented. 

(ww) A.. Rep. 185. 

(x) He ſaid the Clauſe in the Act of 5 Geo. 2. re- 
lating to mutual Account, had been carried to be ſure 
further, and rightfully, than a mere Matter of Ac- 
count, but that he did nat know that a Court of E- 
quity had gone further than the Courts of Law in the 
Caſes of a Set-off, which was lurther, indeed, than 
Caſes of Account, Ath. Rep. 237. Scc fol. 112. 


F 3 His 
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His 0) Lordfhip ſaid, that the Clauſe in 


the Act of Parliament of the 5 Geo. 2. c. 30. 
relating to mutual Credit, had received 
a very liberal Conſtruction, and there had 
been many Caſes which that Clauſe had 
been extended to, where an Action of Ac- 
count would not lie, nor could the Court 
of Chancery upon a Bill decree an Account; 
that it was very hard to ſay that mutual 
Credit ſhould be . confined to pecuniary 
Demands, and that if a Man had Goods in 
his Hand belonging to a Debtor of his, 
which could not be got from him without 
an A&tion at Law or Bill in Equity, that it 
ſhould not be conſidered as mutual Credit; 


and Lord (2) Cowper's Opinion plainly 
favoured that Conſtruction, for he looked 


upon the Jewels pawned, and Notes given, 


as an Account current between them ; and 
that, though, 1f there had been no Bank- 
ruptcy, in an Action for the Goods in 

ueſtion, the Debt could not have been 
ſer off, yet as the Clauſe of mutual Credit 
had been extended, Lord Hardwicke thought 
it might come within that Rule, eſpecially 
as there was an Account between them. 

A Creditor of the Bankrupt and a Debtor 
to him upon Bond payable at a future 
Day with lawful Intereſt petitioned Lord 


()) 4th. Rep. 229. 


(z) 2 Vern. 691. pl. 616. : 
Hardwicks, 
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(a) Hardwicte, that he might ſet off his 
Demand againſt the Principal and Intereſt 
due on the Bond as far as it would go, and 
not be obliged to prove his Debt under 
the Commiſſion, and take a Dividend upon 
it only. 

Lord ( Chancellor ſaid, that before the 


making Stat. 5 Geo. 2. c. 30. S. 28. if a 


Perſon was a Creditor, he was obliged to 
prove his Debt under the Commiſſion, and 
received perhaps a Dividend only of 28. 6d. 
in the Pound from the Bankrupt's Eſtate, 
and at the ſame Time pay the whole to the 
Aſſignee of what he owed to the Bankrupt; 
that to remedy this great Inconvenience 
the Act was made; Suppoſe, for Inſtance, 
ſaid Lord Hardwicke, there had been a 
Bond from the Bankrupt to A. payable at 
a future Day, and a Debt owing from A. 
on ſimple Contract to the Bankrupt for a 
teſs Sum, the Account between A. and 
the Bankrupt ſhould firſt of all be ſtated, 
and one Debt jet againſt the other, and A. 
ſhould be entitled to a proportionable Divi- 
dend of ſuch Bankrupt's Eſtate, pro ratd 
with the other Creditors, “ diſcounting the 
Bond payable at a. future Time, after the 
Rate of 5 per Cent, for what he ſhould ſo 
receive, to be computed from the actual 


(a) Att. Rep. 230. pl. 126. 
(5b) 4th, Rep. 231, 
| F 6 Payment 
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Payment thereof, to the Time ſuch Debt 
ſhould or would have become payable in 
and by ſuch Bond.” Theſe are the Words 
at the Concluſion of the Clauſe in the 
Statute of the 7 Geo. c. 31. relating to 
Creditors whoſe Debts are payable at a 
future Day. 

Conlider it then (continued his Lordſhip) 
the other way, where A. is a Debtor to the 
Bankrupt by Bond payable at a future Day, 
and a Creditor upon his Eſtate by ſimple 
Contract for a leſs Sum, would it be juſt 
and equitable that he ſhould be obliged to 
prove his Debt under the Commiſſion, and 
receive perhaps 18. only in the Pound, and 

et when his Bond becomes due, which 
in ſome Inſtances might be in three Months 
only, pay the whole Debt, Principal and 
Intereſt, to the Aſſignee under the Com- 
miſſion ? This might indeed in Strictneſs 
be ſaid not to be a mutual Debt, but was 
it not a mutual Credit? The Bankrupt 
ave Credit to the Petitioner in Confidera- 
tion of this Bond, though payable at a 
future Day : and the Petitioner gave the 
Bankrupt Credit for the Debt he owed the 


Petitioner upon ſimple Contract; and there- 


fore he thought this Caſe was within the 
Equity of the 57h of George 2. 

The Plaintiffs were Aſſignees under a 
Commiſſion of Bankruptcy awarded againſt 
Sir Juſtus Beck, and brought this Bill againſt 

the 
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the Defendants, to compel them to aſſign 
and transfer to the Plaintiffs ſeveral Shares 
in their Stock, to which Sir Juſtus Beck was 
entitled, and which in the Year 1720 coft 
him between 10 and 120007. The Deten- 
dants, by Anſwer inſiſted, that Sir Juſtus 
Beck was one of the Directors of their Com- 


pany, and that in the Year 1720, after his 


Purchaſe of the before mentioned Stock, the 
Company lent him about 12000). and in- 
ſiſted, that they ought not to be obliged to 
let the Plaintiffs transfer or diſpoſe of the 
Intereſt which Sir Juſtus had in the Stock, 
without Payment of the 12000. borrowed, 
and that by Virtue of the Act 5 Geo. one 
Account ought to be ſet off againſt the 
other; and for that Purpole they had come 
in as Creditors under the Commiſſion of 
Bankruptcy, and had proved their Debts ; 
there was no Pretence that the Money was 
lent on the Security of the Stock; but it 
was inſiſted, that on the Credit of the great 
Parcel of Stock, which Sir Juſtus had in 
their Company at that Time, that they lent 
him this Money, and therefore would now 
ſtop his Stock till Payment thereof, or as 
far as the Value of the Stock would extend, 
which now by the great Fall of Stocks 
would by no Means ſatisfy their Debt; but 
it was decreed at the Rolls, and that De- 
cree on an Appeal affirmed by the Lord (c) 
(c) Eq. Caſ. Abr. 9. 
Chancellor 


110 Proof of Debts, Ch. z. 


Chancellor Xing, that the Defendants ought 
to permit the Plaintifts, the Aſſignees to 
transfer and diſpoſe of the Stock for the 
moſt they could make of it, and that they 
could not ſtop or retain the Stock for their 


Satisfaction, either before or by Virtue of 


the Statute 5 Geo. And though the Com- 
pany had the whole Stock of it in them in 
their corporate Capacity, yet the Stock of 
each Proprietor was diſtinct, and 'veſted 
only in himſelf, with which the Company 
had Nothing to do further than they were 
inveſted therewith by the Charter, or Act 
of Parliament with which they were incorpo- 
rated and impowered, or ordered to transfer 
each one's Stock by Transfers to be made in 
the Books of the Company ; which other- 
wiſe every Proprietor might by Deed, or 
otherwile, have transferred as he thought 
fit. And it was held, that this Caſe dit- 
fered from the firſt Caſe, fol. 103. And it was 
ſaid, that this was not like the Caſe, where 
(d) a Banker lent 200/. on a Pledge of Jew- 
els, and afterwards lent the ſame Perſon a 
further Sum of Money on his bare Note; 
ret he was not admitted to redeem the Jew- 
els without Payment of the Note likewiſe; 
for there it was between two private Per- 
ſons. And it was held not to be within the 


(4) Cb. Pr. 419. pl. 279. 2 Fern. 691. pl. 616. 
See 4th, Rep. 229. = 4 : * 
Statute 


tutte 
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Statute of 5 Geo. which ſpeaks only of mu- 
tual Dealings and Accounts, which 1s not 
this Caſe, as Sir Juſtus had a fix'd perma- 
nent Intereft in the Stock; and the Money 
borrowed without regard thereto. And the 
Court held this was not like the Caſe of 
Partnerſhip, where if any of the Partners 
borrowed any of the Partnerſhip's Money, 
his own Share ſhould be anſwerable for it, 
and he ſhould not be permitted to come into 
a Court of Equity, and pray an Account of 
his Share of the Partnerſhip, Stock, and 
Effects, without making Satisfaction for the 
Debt he owed to the Partnerſhip; for this 
was a Tranſaction between them as private 
Perſons, and on a mutual Credit and Truſt; 
but the Loan of the 12000. in the preſent 
Cafe to Sir Juſtus, was not in their corporate 
Capacity, wherein only he ſtood related to 
them, and held this Stock, but was a Loan 
by them as private Perſons, for which they 
could not ſtop his Stock, which he held as a 
Member of the Company 1n their corporate 
Capacity. - 

Where (e) there are mutual Debts between 
the Plaintiff and Defendant, or if either 
Party ſue or be ſued as Executor or Admi- 
niſtrator, where there are mutual Debts be- 
tween the Teſtator or Inteſtate and either 


(e) Stat. 2 Geo. 2. c. 22. S. 13. perpetuated by 
Stat. 8 Geo. 2. c. 24. S. 4. 


Party, 
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Party, one Debt may be ſet againſt the 
other, and ſuch Matter may be given in 
Evidence upon the general Iſſue, or pleaded 
in Bar, as the Caſe ſhall require; ſo as at 
the Time of pleading the general Iſſue No- 
tice be given of the particular Sum or Debt 
intended to be inſiſted on, and upon what 
Account it became due. 

Lord Chancellor (f) Ring was of Opinion, 
that joint Debts could not be ſet off againſt 
a ſeparate Demand due to the Bankrupt, 
this Caſe not being within Stat. 2 Geo. 2. 
c. 22. S. 13. But if both Demands had 
been ſeparate, he thought that was a mu- 
tual Credit within the Statute; and that 


though in ſuch Caſe the Statute ſpeaks only 


of ſetting off one Debt againſt another upon 
Trials, yet Commiſſioners of Bankrupts are 
within the Equity of the Statute, and might 
allow of mutual Debts being given in Dil- 
charge upon the Demand of Aſſignees. 


3. Intereſt. 


As to ſuch Intereſt as any particular 
Creditor may be entitled to, by Virtue of 
his Lien or Security on the Bankrupt's 
Eſtate, we refer the Reader to our alpha- 
betical Arrangement of Creditors, 


(f) 2 Kel. 24. pl. 19. 


For 
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For Debts on Specialty, the Creditors 
ſhall have Intereſt as well between the Act 
of (g) Bankruptcy as before, and (4) tho 
the uſual (i) Rule is, that all Intereſt on 
Debts carrying Intereſt ſhall ceaſe from the 
Time of iſſuing the Commiſſion ; yet when 
a Bankrupt's Eſtate 1s. ſufficient to pay 
every Debt, with a large Surplus left, 
Creditors, whoſe Debts carried Intereſt, 
ſhall be allowed Intereſt for their reſpective 
Debts, from the Time the Computation 
of it was ſtopt by the Commiſſioners, and 
tne Bankrupt or his Repreſentatives will be 
chargeable therewith, but ſuch as are Cre- 
ditors by Bond, not beyond their (#) Penal- 
ties (). 


(2) 7 Yin. Abr. 110. [B. a] pl. 1. 

(% Atk. Rep. 244. pl. 132. 2 Black, Com. 483, 

(i) All Creditors come under the Terms of the 
Commiſſion, which is to have Intereſt no farther than 
the Time of iſſuing the Commiſſion, and if that was 
the Rule of Law, to be ſure they muſt abide by it, 
but Lord Hardwiche ſaid there was no ſuch Rule, and 
that there was no Direction in Stat. 21 Jac, c. 19. 8 9. 
for that Purpoſe, and that the Practice had been uſed 
only as the beſt Method of ſettling the Proportion 
among the Creditors, that they might have a Rate 
like Satisfaction, and that it was founded upon the 
equitable Power given the Commiſſioners by the Sta- 
tute, Atk. Rep. 79. See id. 244. pl. 132. 

(4) Lord Hardwicke ſaid, that Stat. 21 Jac. c. 19. 
8. 9. only meant to exclude Creditors from the Benekt 
of the Penalty as againſt Creditors, and not as again 
the Bankrupt himſelf. Att. Rep. 78. 

% Atk. Rep. 75. pl. 29. 

Where 
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Where (in) there is mutual Credit be- 
tween a Bankrupt and - a Creditor, the 
Commiſſioners ought to ſtop Intereſt on both 
Sides at the Time of the Bankruptcy, or 
compute Intereſt on both till ſettling the 
Account. 

Lord (u) Hardwicke ſaid, there was a 
plain Diſtinction between Debts_that carri- 
ed Intereſt, and a ſpecial Depoſit of Goods 
and Stock, for that in the former Caſe the 
Intereſt ſhould be carried down to the Date 
of the Commiſſion ; but that in the latter 
it was otherwiſe, for the Intereſt ſtopped 
from the Time of the Depoſit, and a 
Calculation ſhould be made of the Value 
of the whole entire Thing depoſited both 
Principal and Intereſt, be it Stock or 
Goods, according to the Market Price at 
the Time of the Depoſit, and that Intereſt 
was not to run on as in the Caſe of a 
ſimple Debt. 


4. Exhibits. 
If a Creditor has any Security for his 


| Debt, as a Bond, Note of Hand, Bill of 


Exchange, &c, he muſt produce them to 
the Commiſſioners who are to indorſe or un- 
derwrite them thus : 

« At Guildhall, London, Day 
of June, 1767. Exhibited to us under the 


(n] Att. Rep. 80. 
(n) 4th. Rep. 259. pl. 139. : 
Commiſſion 
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Commiſſion of Bankrupt againſt A. B.“ 
This the three acting Commiſſioners are 
to ſign; and this Indorſement is called an 
Exhibit. | 

if a Perſon acts for another Credi- 
tor under a Commiſſion of Bankrupt, he 
muſt produce his Authority, as Letters of 
Adminiſtration, of Attorney, (with an Affi- 
davit of the Execution,) Probate of a Will, 
&c. in order to ſatisfy the Commiſſioners 
that the Party has a legal Authority to act 
for his Principal, theſe alſo are to be ſhewn 
to, and exhibited by the Commiſſioners, 

[f any Creditor has a Lien on the Bank- 
rupt's Eſtate as a Mortgage, Pledge, Judg- 
ment, Bill of Sale, &c. he is not obliged 
o part with them till he is ſatisfied 
his Debt as far as ſuch Liens will extend, 
and if after fuch Satisfaction any Part of 
his Debt remains unpaid, he may come 
under the Commiſſion for the Reſidue, but 
for further Particulars as to this Matter 
ve refer the Reader to © Creditor by Judg- 
ment,“ Mortgagee,” © Pawnee, &c.” in 
our alphabetical Arrangement of Creditors. 

If the Act of Bankruptcy be a fraudu- 
lent Deed, or Judgment, ſuch Deed, &c. 
muſt be exhibited to the Commiſſioners, 
that they may. judge whether it be fo far 
fraudulent, as that the Execution of the 
one, or ſuffering the other, was an Act of 
bankruptcy. 

On 


- 
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On a Bankrupt's laſt Examination, all I on 
his Books, Papers, Writings, Securities, I Cot 
and Liens on the Eſtates or Goods of other I upc 
Perſons, ought to be exhibited to the Com- be 
miſſioners, to hew he did not ſecrete any I tho! 
Part of his Eſtate or Effects, at the Time of Fau 
his Examination. See more under Depo- I gull 
ſitions“ in The Appendix. At: 


5. Claims. b. 7 


Where a Creditor cannot aſcertain his 1. 
Debt ſo as to [wear to it, or is not able to 2. 
produce his Security, or where a Perſon I 3. 
who acts in Right of another cannot ſhew 
his Authority, in theſe Caſes the Com- 4 
miſſioners uſually allow ſuch Perſons to fl 5. 
enter a Claim, but he will not be entitled Wl 6 . 
0 to a Dividend of the Bankrupt's Eſtate / 
Ii till it is eſtabliſhed by Proof on Oath; ill g 
| which if the Claimant cannot do by the 9 


Day whereon the Commiſſioners declare a 
Dividend, the Claim will be ſtruck out of io. c 
U the Proceedings, unleſs he gives ſome very III. ; 
[ good Reaſon, to be allowed by the Com- Fi, x 
1 miſſioners, for the Neglect; yet ſuch Claim- II;. 
| ant may even afterwards ſwear to his 114. c 
| Debt, but he will then looſe the firit I "Ye 
Dividend, unleſs the Creditors (the Aſſig- | 
nees having ſufficient in Hand) agree that 16. C 
ſuch Creditor be paid the firſt Dividend; Ii. 


| if they refuſe, the Great Seal will order it Py 
. on 
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on Petition, but it will be on this ſpecial 
Condition, viz. that it does not break in 
upon the former Dividend, for it would 
be very unreaſonable indeed to oblige 
thoſe Creditors, who have been no ways in 
Fault, to refund to a Creditor who has been 
ouilry of the moiſt WOT Neglect in his own 
Affairs. | 


6. Alphabetical Arrangement of Creditors. 


1. Annuttant. 19. Executor. 
2. Apprentice. 20. By Extent. 
3. Aſſignee of a Bank- 21. Factor. 
rupt. 22. Foreign Creditors. 


4. ———of a Bond. 23. Gaoler. 

5, —— —of a Debt. 24. Guardian. 

6. ——— of 4 Ship. 25. By Judgement. 
7 

8 

9 


. Attorney. 26. Landlord. 
Bail. 27. Legatee. 
. By Bill of Ex- 28. Miller. 
change. 29. Morigagee. 
10, On Bond. 30. By Note of Hand. 
II. Booł-&ceper. 31. Packer. 
12. Builder. 32. Pariſbioner. 
13. Collector of Taxes. 33. Partners. 
14 Companies. 34. Pawnee. 
15. Contingent Credi- 35. Purchaſer of Land. 
tors. 36. Relations. 
16. Corporations. 37. Seller of Lani. 
7. Country Creditors. 38. Servants. 
18+ By Execution. 39. Surety." 


40. Tr4jtee. 
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40. Truſtee. 42. By Verdict. th 
41. Vendee. 43. Wife, th 
| ly 


1. Annuttant, 


Lord Hardwicke preferred it to the Com- 
miſſioners to ſettle the Value of an Annui- 
tant's Life, and that ſhe be admitted 1 


Creditor for ſuch Valuation, and the Ar- ha 


rears of the Annuity, and not for the whole Bil 
% Purchaſe Money. 


2. Apprentice, 


Lord (p) Chancellor King, Talbot, and 
Hardwicke, ordered an Apprentice, whoſe 
Maſter became Bankrupt, to be admitted 
as a Creditor (q) under the Commiſſion on 
Account of the Apprentice Fee received by 


(%) The Creditor gave 3oo/l. for an Annuity of zol. 
a Year for her Life, payable out of the Bankrupt: 
Eſtate; as the Annuitant had enjoyed the Annuity 
eighteen Years, his Lordſhip thought it unreaſonable 
that ſhe ſhould have the whole Purchaſe Money. 4%, 
Rep. 251. pl. 134. 

Cp) 4tk. Rep 149. pl. 89. See id. 261. 

() But Lord Hardwicke on another Occaſion held; 
that the moſt equitable Method was to allow him? 
groſs Sum out of the Bankrupt's Effects, and Com- 
miſhoners of late Years have recommended it to Cre- 
ditors to allow it, and in his Opinion very Tight!y, 
for it would be hard to make him come in as a Cre (r 
tor under the Commiſſion. 4:4. Rep. 261. 
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the Maſter, only for the remaining Sum 
thereof, after deducting for the Time he 
lived with the Bankrupt. 


3. Aſſignee of a Bankrupt, 


W. draws Bills of Exchange on H. who 
had no Effects of . in his Hands, the 
Bills are tranſmitted to R. and Company, 
and indorſed over by them to ſeveral Per- 
ſons; Lord (7) Hardwicke ordered the 
Aſlignees of R. and Co. to be admitted as 
Creditors - under V, Commiſſion, for ſo 
much as they had paid to the Indorſees of 
W's Bills of Exchange under R. and Co's 
Commiſſion. 

The Execution of the Aſſignment by the 
Commiſſioners under the Commiſſion on 
Behalf of which the Aſſignee applies to 
be admitted a Creditor, ſhould be proved, 
either by Afﬀidavit before a Maſter in 
Chancery, exhibited to the Commiſſioners, 
or viva Voce before them, but the Bank- 
rupt need not elways join with his Aſſig- 
nee in the Depoſition, becauſe though the 
Bankrupt hath actually received the Debt, 


the Payment may happen to be void as to 
his Aſſignee. 


(r) 4th. Rep. 122. pl. 67. 
4. Aſſignee 
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4. Aięnee of u Bond. 


In (s) Equity a Bond is aſſignable for va- 
luable (7) Conſideration paid, and the Aſ- 
ſignee alone becomes entitled to the Mo- 
ney, ſo that if the Obligee after (2) Notice 
of the Aſſignment pays the Money to the 
Obligee, he will be compelled to pay it 
over again; and though a Bond being a 
Choſe in Action cannot (w) be aſſigned over 
by Law ſo far as to enable the Aſſignee to 
ſue in his own (x) Name, yet he has by the 
Aſſignment ſuch a Title to the Paper and 
Wax, that he may keep or cancel it. 

Bonds are aſſignable in Holland, and there- 
fore an Aſſignment of Bonds there, accord- 
ing to their Cuſtom, are allowable here; by 


Lord Keeper (y) Finch. 


(s) 2 Vern. 595. pl. 534. 

(„) 3 Chanc. Rep. 50. [*g0.] 

) 2 Vern, 540. But Payment to the Obligee 
without Notice of the Aſſignment is good. Chanc. 
Cal. 232. 

(w) Unleſs for a Debt due by an Aſſignor to the 
Aſſignee. 3 Lev. 234. Ney. Rep. 5 2. 

(x) And by the Modern Practice he may ſue for it 
in the Name of the Obligee, as his Attorney ; but the 
Compiler of the New Abridgement cf the Law“ 
doubts whether this can be done without an expreſs 
Authority. Bac. Abr. 157. 

(») Chanc. Caſ. 232, 
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The Obligee in the original Bond muſt 


join with the Aſſignee in the Depoſition 


that he hath not received the Debt, or any 
Part thereof, or any Security or Satisfaction 
for the ſame, for if the Obligor (the Bank- 
rupt) has diſcharged the Debt though he 
paid it to the Obligee with Notice of the 
Aſſignment, yet the Bankrupt's Eſtate in 


ſuch Caſe is totally diſcharged; and the 


Aſſignee muſt take his Remedy over in Chan- 
cery againſt the Obligor. 


5. Aſienec of a Debt. 


Though (z) Debts are not (a) aſſignable 
in Law, yet they are on good Conſidera- 
tion aſſignable in Equity. Lord Keeper (5) 
Bridgman ſaid, that he would not protect 
the Aſſignment of any Choſe in Action, un- 
leſs it was in Satisfaction of ſome Debt due 
to the Aſſignee, but not where the Debt or 
Choſe in Aion was aſſigned to one to whom 


(z) 2 Chanc. Cal. 7. 36. 

(a) A Chaſe in Action may be aſſigned over for law- 
ful Cauſe, as a juſt Debt, but not for Maintenance. 
Bro, Abr. 137. pl. 3. 15 H. J. 2. pl. 5. Other Au- 
thorities ſay, that if one afligns over his Debt to an- 
other, and the Debtor agrees to it, yet that the Aſ- 
ſignee ſhall not have Action, nor the Debtor be dif. 
charged againſt the Aſſignor. Bro. Abr. 225. pl. 178. 
31 H. 6. 7. pl. 12. 16. pl. 9. by the Court, which 
note; 3 Vin. Abr. 151. | 

) 2 Freem. 145+ pl. 185 
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the Aſſignee owed Nothing precedent, ſo 
that the Aſſignment. was voluntary, or for 
Money then given. By the Law of Mer- 
chants, a Merchant may (c) aſſign Debts, 
The original Creditor muft join in the De- 
poſition with the Aſſignee. 


6. Aſſignee of a Ship. See Mortgagee.” 


7. Attorney. 


An Attorney had been employed by one 
who became Bankrupt; Aſſignees petition 
to have up Papers, and that the Attorney 
might come in for his Demands pari Paſſic 
with other Creditors. 


Lord Chancellor Talbot: The Attorney 


hath a Lien upon the Papers, in the ſame 
Manner againſt Aſſignees as againſt the 
Bankrupt; and though it doth not ariſe by 
any expreſs Contract or Agreement, yet it 
is as effectual, being an implied Contract 
by Law; but as to Papers received after 
the Bankruptcy, they cannot be retained; 
and therefore if the Aſſignees deſire it, let 
the Bill be taxed, and upon Payment Pa- 
pers delivered up; and although the At- 
torney had come in and proved "his Debt, 
yet a Creditor who hath a Security may 
properly come in and ove his Debt, be- 


(e) 2 Chanc. Caſ. 37. | 
cauſe 


Ch. 3. Bail: 123 


cauſe. poſſibly his Security may prove de- 
cient (d). | 


8. Bail. 


If A. is Bail for B. either to bring in 
his Body, or to pay the Condemnation Mo- 
ney, and B. becomes a Bankrupt, where- 
upon A. pays the Money, he may come in 
as a Creditor (e). 

If the Bail be able, that is, if he has 
juſtified himſelf as ſuch, before his Principal 
becomes Bankrupt, though he be not fixed 
till after, yet it ſeems he is well entitled to 
make his Claim forthwith, and to prove, 
as ſoon as he has paid the Condemnation 
Money, otherwiſe there could be no Reaſon 
for the Diſtinction between Debitum® in 
pra ſenti, ſolvendum in () futuro. Yet quere, 
tor Lord (g) Hardwicke declared Bail were 
no Creditors till damnified. See “ Sure- 
4 | 


9. By Bill of Exchange. 


The Creditor of a Bankrupt had Bills of 
Exchange on Merchants in Holland, who 
made themſelves liable by accepting them, 


(4) / Vin: Abr. 74. pl. 8. 

(e) Com. Dig. 527. 

(f) See 2 Stra. 949. 2 Barnard, K. B. 251. 235. 
g) Ait. Rep. 238. pl. 139, 


(x 2 and 


By Bill of Exchange. 


Ch. 3. 


and afterwards failed and compounded 
with their Creditors; ſo that this Creditor 
had two Perſons at Stake for his Debt, 
one of them Bankrupt, and the other had 


124 


made a Compoſition; this Creditor had 
received Nothing under the Compoſition at 
the Time he proved his Debt under the 
Commiſſion of Bankrupt, and therefore 
admitted a Creditor for the whole; but 
before a Dividend he received two Shil- 

lings and fix Pence in the Pound under the 
Compoſition of the Acceptors of the Bills; 
the Commiſſioners directed that he ſhould 
be paid his Dividend, after deducting 
what he had received on the Bills of Ex- 
change; the Aſſignees ſaid, that he ſhould 
be paid a Dividend only on the Sum left 
after deducting the 2s. 6d; but () this 
would be taking away from a Man the 
double Security he had, and which he 
might make Uſe of in Law and Equity, 
till he (i) was fatisfied his whole Debt; 


6) So ſaid by Lord Haradwicke. 4:4. Rep. 110. 

(i) Suppoſe (ſaid Lord Hardwicke) there are ſeveral 
Obligors, the Obligee may have ſeveral] Actions 
againſt them all, ſeveral Judgments too, and ſeveral 
Executions; but he ſhall not levy more than one Sa- 
| tisfaftion for his Debt; if he does Courts of Law will 
ſtep in. [Srra. 515.] The ſame in Bills of Exchange; 
Actions, &c. lie againſt Drawer and all the Indorſors, 
but only one Satisfaction for the Debt; ſo under Com- 
miſſions of Bankrupt, the Creditor is entitled to come 


under the Commiſſion again all the Obligors, Draw- 
as 
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as the Compoſition was not paid till after 
the Debt proved, the Creditor ſhould re- 
ceive a Dividend on his whole Debt pro 
Ratd with the other Creditors, and ſhould 
account thereafter for what he had received, 
or ſhould receive on the Bills of Exchange; 
and that this would not be any Prejudice 
to the Eſtate, for if he received more from 
thoſe Bills of Exchange than would anſwer 
208. in the Pound, he thould account to the 
Aſſignees for the Surplus. 

Lord Hardwicke ſaid, that this Ca% dif- 
tered from that (&) in which the Court 
would. not admit a Perſon who had received 
a Dividend of. 6s. againit the Drawer, to 
prove more than the remaining 145. as 2 
Creditor under the Commiſſion againſt the 
Indorſee, becauſe the Creditor there had 
received the Benefit; before he had attempt- 
ed to prove his Debt againſt the Indoriee 
under the Commiſſion (4). 

A. drew a Bill payable to B. on C. in 
Holland, for 100l. C. accepts it, afterwards 
A. and C. became Bankrupts, and B. re- 
ceives 40/7. out of C's, Effects, after which 
he wanted to come in as a Creditor tor 


ers, &c. and this is not a Preference given to ſuch Cre- 
ditor, but a Benefit he is entitled to at Law, upon all 
his Securities, till he is compleatly ſatisfied. Ark. 
Rep. 110. | 

(% See under Creditor by Note of Hand.” 

(!) 414. Rep. 111, 
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the whole 100. out of A, Effects. Lord 
Chancellor Macclesfield permitted B. to come 
in as a Creditor for 60. and directed the 
Maſter to ſee whether the other 40. was 
paid out of As Effects in C's Hands, or 
out of C's own Effects; if the latter, then 
C. was a Creditor for this 40l. alſo, but if 
out of As Effects, then 4ol. of the 100). 
was paid (m off. : 

The Coſts and Charges of proteſting 
Bills of Exchange accrued before the Com- 
miſſion iſſued allowed by Lord Hardwicke 


(u) to be proved under the Commiſſion, 


but no Part of the Coſts ariſen afterwards. 
If a Man draws a Bill of Exchange be- 


fore he becomes Bankrupt, though it is not 


proteſted till after, yet it ſeems that the Debi 
incurred thereby may be claimed immediately, 
and proved when the Bill is returned proteſted; 
otherwiſe the Diſtinction of Debitum in 
praſenti, ſalvendum in futuro“ would be 
groundleſs (o) and idle. 


10. By Bond. 


A. lent Money to B. and C. on their 
Bonds, B. became Bankrupt, the Com- 


(m) 2 Wil. Rep. 89. pl. gt. 

( A Rep. 140. pl. 8 1. | 

(e) See 2 Stra. 949. 2 Barnard, K. B. 251. 
2 Kel. 239. pl. 191“ Contingent Creditors,” fol. 131. 

miſſioners 


heir 


251. 
131. 
NCT» 
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miſſioners aſſigned the Eſtate in Truſt for 
the Creditors, 

A ſued the Bond againſt C. and got Judg- 
ment, and took him in Execution by a 
Ca. /a. and thereupon C. paid A. 24/. but 
being old and poor, A. conſented to diſ- 
charge him out of Cuftody. Lord Chan- 
cellor (p) Harcourt: decreed A. to come in 
as a Creditor for a Moiety of what remain- 
ed due on the Bond, for the Execution 
being ſubſequent to the Aſſignment of the 
Bankrupt's Eſtate, ſhould not (at leaſt in 
Equity) diſcharge 4's Demand out of the 
Bankrupt's Eſtate; but becauſe. each in 
Equity was liable but to half the Debt, and 
C. was not the orginal Debtor for the 
whole, A. ſhould have Relief only tor a 
Moiety of his remaining Debt — the 
Aſſignees; but had the Bankrupt been t- 
original Debtor, and had borrowed all the 
Money, then 4. ſhould come in before the 
Aſſignees as a Creditor for all his Debt. 

Lord Chancellor Hardwicte ſaid, that 
though a Creditor on Bond and an open 
Account beſides, was: finally to be admitted 
a Creditor only for the Balance, and yet 
notwithitanding 1t was every Day's Experi- 
ence that he was admitted to prove the 
Bond Debt, but ftil} the Commiſſioners 
might take the Account afterwards, and 


(p) Wil. Rep. 237. pl. | 
8 4 the 
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the Creditor ſhould be entitled on a Divi- 
dend to no more than what appeared to be 
really due to him on the Balance (4). 


II. Book-keeper. 


The Practice under Commiſſions of Bank- 
rupt of admitting or rejecting the Proof 
of Debts by Book-keepers, and Wives, on 
Behalf of their Maſters, and Huſbands, 
ſeems extreamly unſettled. 

The Commiſſioners who admit Book- 
keepers, allege, that many Creditors would 
not be able to prove their Debts, if the 
Proof by the Book-keepers on their Behalf 
was rejected, ſeveral Merchants and Tradeſ- 
men leaving the Care of their Books and 
the Conduct of their Affairs ſo much to 
them; and that the Act of the Servant is 
the Act of the Maſter at Law, who 
would not there be received to prove his 
own Demand. 

Thoſe Commiſſioners who reject the Evi- 


. dence of Book-keepers ſay, that the Mer- 


chant or Tradeſman who is ſo negligent of 
his own: Affairs as not to be able to ſwear 
either to the Order or Delivery of his 
Goods, ought to ſuffer for . ſuch Neglect; 

and in Anſwer to the Objection that at Law 
the Act of the Servant is the Act of the 


2 Ath, Rep. 70. 


Maſter, 
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Maſter, and that the Maſter will not there be 
received to eſtabliſh his own Demand, they 
ſay, that the Rule of Evidence at Law as 
to this Matter is izverted under Commiſſions 
of Bankrupt, for here the Creditor's own (r) 
Oath is ſufficient Proof of his Debt. 

We beg leave to offer a Remedy for 
theſe Inconveniencies, and in order to 
make the Practice of Commiſſioners uni- 
form, regular, and certain, let the Mer- 
chant or Tradeſman allow his Book-keeper 
ſome ſmall Share in the Buſineſs, and then 
in Quality of a Partner he will have a 
legal Right to be admitted. As to Wives, 
why may they not under the Bankrupc 
Laws which are to be conſtrued moſt bene- 


ficially for (s) Creditors, and under which 


the Commiſſioners (72) have an equitable 
as well as a legal Juriſdiction, be deemed 
Partners in Favor of Trade and of their 
Huſbands, as they are ſometimes even at 
Law deemed (u) Servants to. their Huſ- 
bands; or at leaft they may be admitted by 
thoſe Commiſſioners who do not reject the 
Proof of Book-keepers. - | 


(r) 4th. Rep. 77. j | 

(s) 2 Show, Rep. 519, 520. 2 Eq. Caf. Abr. 97. 
Caſ. Temp. Talb. 185. Stat. 21 Jac, c. 19. S. 1. Mar. 36. 

(r) Ask. Rep. 77. 

(2) Cro. Car. 69. 2 Stra. 861. Black, Com. 430. 


G 5 12. Baller. 
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12. Builder. 


A. by Articles was to build certain 
Houſes, B. furniſhed him with Materials, 
and took an Aſſignment of the Articles 
for his Security, but before the Aſſign- 
ment A. was Bankrupt. N 

Lord Chancellor Cowper : B. has a ſpe- 
cial Equity, in as much as by what he 
advanced, A. was enabled to perform his 
Agreement to the common Benefit of the 
Creditors, and therefore B. ſhall have all 
his Money he advanced after he had a 
ſpecific Intereſt in the Articles; but as to 
what he gave Credit for before, he truſted 
as another Creditor. 

And Lord Chancellor put the Caſe of A. 
in building a Ship, he becomes Bankrupt, 
and after B. furniſhes Materials to finiſh it; 
B. ſhall have all hs Money, and not come 
in Average with the other Creditors (ww). 


4 


13. Collector of Taxes. 


The Collector or Gatherer of Taxes muſt 
produce his Authority, viz. his Appoint- 
ment or Deputation that the Commiſſioners 
may judge of the Legality of the Debt, 
otherwiſe the Bankrupt's Eſtate may be 


() 7 Fin Abr. 73. pl. 4. 
doubly 
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doubly charged for one and the fame 
Debt. | 
See © Pariſhioner.” 


14. Companies. 


Fhe Clerk is uſually appointed Receiver 
of his Company, and is therefore the pro 


per Perſon to prove a Debt due from a 


Bankrupt to his Company, his Appoint- 


ment under the common Seal of the Com- 


pany, muſt be exhibited to the Commit- 
ſioners. 
15. Contingent Creditors. 


Every Perſon who ſhall give Creditors 
Securities, payable at a future Day to Per- 
{ons who are or ſhall become Bankrupts, 
upon good Conſideration, bond Fide, for 
Money or other Thing, not due before the 
Time of ſuch Perſon's becoming Bank- 
rupts, ſhall be admitted to prove their Secu- 
rities (x) or Agreements, as if they were 
payable preſently, and ſhall have a Divi- 
dend in Proportion to the other Creditors, 
diſcounting 51. per Cent. per Ann. from the 
actual Payment to the Time ſuch Money 
would have been become due (y). 

(x) From which the Bankrupt ſhall be diſtharged, 
as if ſuch Money had been due before the Time of 
his becoming Bankrupt. Stat. 7 Geo. C. 31. 8. 1. 


{y) Stat. 7 Geo. c. 31. S. 1. The Oc-afhon of 
making this Law was, that Merchants and other Tra- 
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A Trader contracted with the Eaſt India 
Company at one of their Sales for the Pur- 


ders in Goods had been very often obliged, and more 
eſpecially of late Years, to fell and diſpoſe of their 
Goods and Merchandizes to ſuch Perſons as had Occa- 
fion for the ſame, upon Truſt or Credit, and to take 
Bills, Bonds, Promiſory Notes, or other Perſons Secu- 
rities for their Monies, payable at the End of three, 
four, or ſix Months, or other future Days of Pay- 
ment, and the Buyers of ſuch Goods becoming Bank- 
rupts, and Commiſſions of Bankruptcy being taken 
out againſt them before the Money upon ſuch Bills, 
Bonds, &c. became payable, it had been a Queſtion 
whether ſuch Perſons giving ſuth Credit on “ /x#ch Se- 
curitirs,” ſhould be let in to prove their Debts, or be 


. admitted to have any Dividend, or other Benefit by 


the Commiſſion, before ſuch Time as ſuch Securities 


and the Creditor not allowed to come in for a Satis- 
faction under the Commiſſion; and in ſome Caſes it 
was thought hard, that if one, on the buying of 
Goods, or for other valuable Confideration, ſnould 
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chaſe of a Parcel of Eaſt India Goods, to be 
paid for at a future Day, and before the 
Day of Payment he became Bankrupt. 
Lord Chancellor King held this Caſe not 
within the Statute, becauſe (2) the Goods 
were not delivered, nor the Contract ſigned 
by the Party (a). 

And at this Day, if a Bond or Note be 
given by a Trader upon a Contingency, 
and before it happens the Trader becomes 
a Bankrupt, and then the Contingency 
happens, this is not within the Act, neither 
ſhall the Debt ariſing (2) after the Bank- 
ruptcy be ſatisfied under the Commiſſion 
(c); for it was . uncertain whether ſuch 


give a Note under his Hand payable at a future Day, 
and actually had the Goods delivered to him, or the 
Money lent him, and before the Day of Payment the 
Debtor ſhould become Bankrupt, that in this Caſe the 
Creditor could not come in under the Commiſſion 
with the Reſt of the Creditors; wherefore, for the re- 
medying of this, the Statute was made. 2 Vil. Rep, 
396. pl. 124. 2 Lord Raym. 1549. 7 Vin. Abr. 72. 
pl. 7. 4th. Rep. 116. 

(2) There being no expreſs Words in Stat, 7 Geo, 
c. 31. as to either the Delivery of the Goods, or as 
to the Contract's being to be ſigned by the Party; 
guere the Authority of this Opinion of Lord Xing. 

(2) 2 Wil. Rep. 396. pl. 124. 

(6) But if the Contingency happens before the 
Bankrupt's Eſtate be fully diſtributed, fuch Creditor 
ſhall come in pro Rata. 2 Wil. Rep. 499. Maſeley. 79. 
pl. 51. ; 

0 By Lord Chance!tor Xi»g. 2 Wl. Rep. 397. 
497. pl. 159. S8. P. by L. C. J. Raymond. 2 Stra. $69. 
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Bond or Note would ever become payable 


or not, by Reaſon of it's depending on a 
Contingency which had not happened at 
the Time of the Act of Bankruptcy com- 
mitted, and ſo it was impoſſible to make 
an Abatement of 5/, per Cent. as the Act 
directed (d), which extended only to Cre- 
ditors at a future Day certain (e). And 
Lord Chancellor +21, er of Opinion, that 


no Part of the Bankrupt's Eſtate ſhould 


wait or be deferred from being diſtributed, 
the Act ordering that the Bankrupt's Eftate 
ſhould be diſtributed within four Months; 
eſpecially that the Diſtribution ſhould not 
wait, as in the preſent Caſe, for a Debt 
which was neither Debitum in preſenti and 


2 Lord Raym.1549. Barnard. K. B. 59. S. P. by Lord 
Chancellor Macclegfeld; ) Vin. Abr. 71. pl. 4. S. P. 
By Lord Chancellor Ta/bat. 7 Yin. Abr. 72. pl. 7. 
Atk. Rep. 114. Lord Harduwwicke ſaid, as to the Caſe 
that had been mentioned, in 2 il. Rep. 497. it was 
barely an Opinion of Lord Xing, and not the Caſe in 
Judgment ; but he did c&:zer declare his Opinion only; 
that Lord Talbot afterwards doubted of Lord Kings 
Opinion, and in a Caſe ſince, Lord Hardwicke had dif- 
fered from him entirely, and had no Occaſion to alter 
his Opinion. Ark. Rep. 118. 

(4) 2 Lord Raym. 1546. Mo/eley. 79. pl. 51. 2 Stra. 
868. admitted in K. B. and afterwards affirmed in 
Error. Com. Dig. 527. Lord Hardawicke ſaid, there 
had not been one Caſe ſince 2 Lord Raym. 1546. in 
the' Court of King's Bench, but what had been deter- 
mined expreſsly againſt a contingent Iatereſt. 4:4. 
Rep. 114. 

(e) Barnard. K. B. 95. Ati. Rep. 130. 


never 
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never: might be Debitum in futuro, in'Regard 
the Obhgor or Drawer® of the Note, after 
his Certificate allowed, might go to his 
Trade again, and become a ſolvent Perſon, 
able to pay off the Bond or Note, and 
therefore the Court reſolved, that the con- 
tingent Creditor ſhould not come in for a 
Diſtribution, neither ſhould the Money be 
reſerved in Favor of ſuch Contingency Y. 


Lord (g) Hardwicke ſaid, that there was no 


ſuch Thing as drawing a Line between the 
Contingency not happening before the 
Bankruptcy, and yet happening before the 
Time of Diſtribution ; that this would not 
only be an Hardſhip on the Bankrupt, but 
on the Reſt of the Creditors, whoſe Debts 
were actually due, but would have given 
the contingent Creditor, a ſuperior Privi. 
lege, by leaving it open to him to recover 
the Remainder of the Debt azainſt the 
Bankrupt; and he (4) obſerved that con- 
tingent Debts were ſometimes Caſes of 
Value, more often Caſes of Hardſhip and 
Compaſſion, and that it were to be wiſhed 
they were remedied and ſettled for the fu- 
ture by (i) Act of Parliament- 

E. W. previous to his Marriage with 
C. gave his Bond to her Father in the 


2 Wil. Rep. 498. Mo/cley. 79. pl. 51. 
C) 4k. Rep. 119. 
(hb) Ark. Rep. 117 
(z) AA. Rep. 117. 120. 
Penalty 
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Penalty of 600. in (c) Truſt that if the 
Marriage ſhould take Effect, and C. ſhould 
ſurvive E. V. and if he ſhould before his 
Death by Will or otherwiſe give or leave 
C. zool. in Goods or other perſonal or real 
Eſtate, ſo as the ſame ſhould be paid by 
his Executors or Aſſigns immediately after 
his Death to C. without any Claim by 
any Perſon or Perſons whatſoever, then th: 
Bond was to be void. | 

The Marriage was had, and about nine 
Years afterwards a Commiſſion of Bank- 
rupt iſſued againſt E. V. whereupon he 
was declared Bankrupt, and a few Days 
after that he died inſolvent, before any 
Diſtribution of his Eſtate, and C. duly proved 
the Bond before the Commiſſioners, but 
the Aſſignees refuſed to make any Dividend 
to the Wife; ſhe therefore petitioned Lord 
Hardwicke, as her Huſband made no other 
Proviſion for her in his Life Time, that ſhe 
might be let in to receive, her Dividend, 
out of the Bankrupt's Eſtate and Effects 
in equal Degree with the other Creditors. 


(4) Lord Hardiwicke ſaid, that theDiſtinRion taken in 
the Court of Chancery had been between a Truſt for 
the Wife, and 'a Bond abſolutely given to the Wite 
herſelf before Marriage upon a Contingency of her 
ſarviving the Huſband ; that this was materially dif- 
ferent from a Truſt, becauſe there a Perſon who came 


for Equity muſt do Equity. 4:4. Rep. 114. 2 Verne. 
Lord 
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Lord (7) Hardwicke ſaid, that it would be 
the hardeſt Caſe in the World, if C. ſhould 
not be admitted a Creditor before the Eſtate 
was divided away, that there were great 
Variety of Determinations in the Books, 
and therefore adjourned it, but the Reft 
of the Creditors coming to an Agreement, 
to let in the Wife of the Bankrupt as a 
Creditor for 1501. half of the Bond Debt 
only, ſhe acquieſced under it, and there- 
fore Lord Hardwicke gave no abſolute Opi- 
nion, one Way or the other, but ordered it 
accordingly with the Conſent of the Aſſig- 
nees. 

Lord (m) Hardwicke ſaid, that there had 
been a great manyCaſes in the Court of Chan- 
cery, upon the Point of Contingency ; ſome 
where an Huſband before Marriage had 
contracted with (u) Truſtees for the Wife 


(1) Att. Rep. 113. 114. 

(m) Atk, Rep. 117. 

(z) If Huſband becomes Bankrupt after Breach of 
Payment to Truſtees, they have always been admitted 
Creditors upon equitable Terms, and the Court of 
Chancery had taken Care that the Intereſt of the Mo- 
ney ſhould be paid to the Creditors under the Com- 
miſfion, during the Life of the Huſband, and the 
Principal ſecured to the Wife, in Caſe ſhe ſurvived her 
Huſband. If Judgement had been given at Law by 
the Huſband for this Sum, it was a Debt notwithſtand- 
ing the Defeazance, and the Truſtees would have been 
admitted as Creditors, though the Terms of the Bond 
itſelf were otherwiſe, by Lord Hardwicke, Athk, Rep. 
117. 

to 
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to pay a Sum of Money in his Life Time, 
for her Benefit, sf fbe ſurvived, and if ſhe 
died, for her Children, and if no Children, 
for the Benefit of the Huſband. That 
there had been other Caſes where the Time 
of Payment did not arife, till the Contin- 
gency had taken Effect, after the Death 
of the Huſband ; and that there had been 
other Caſes, where ( the Father- of the 


(e) Upon what Terms (ſaid Lord Hardwicke) ſhould 
the Party be relieved againſt the Penalty? Why upon 
paying what was in Conſcience due out of the Eſtate. 
Here was clearly a Breach of the Condition of this 
Bond before the Bankrupicy, for the half Year's Inter- 
eſt was become due at ( Hriſimas, but not paid till the 
10th of January, and therefore not being paid at the 
Day, the Penalty was forfeited at Law. It has been ſaid, 
that it turns upon the AR for the Amendment of the 
Law, Stat. 4 An. c. 16. 8. 12. That when an Action 
of Debt is broaght upon any Bond, which hath a 
Condition or Defeazance to make void the ſame upon 
Payment of a leſs Sum, at a Day or Place certain, if 
the Obligor, his Heirs, Executors, or Adminiftrators, 
have, before the Action brought, paid the Principal 
and Intereſt due, though fuch Payment was not made 
ſtrictly according to the Condition or Defeazance, yet 


it may be pleaded in Bar, and ſhall be as effectual as if 


the Money had been paid at the Day and Place ac- 
cording to the Condition, and had been ſo pleaded.” 
Before this AR of Parlament, the Bond was forfeited 
if not paid at the Day. At a Day or Place certain, 
are material Words : that this was a new Defence, and 
a new Plea given by the Act of Parliament; and there- 
fore the common Way of pleading was, that all In- 
tereſt was paid before Action brought. But that this 
was not a Bond with a Defeazance for the Payment of 
a leſs Sum at a Day certain, for that here the Prin- 


Wite 
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Wife had entered into a Covenant to pay 
a Sum of Money after the Death of him- 
ſelf and Wife, and Intereſt in the mean 
Time; and other Cafes, where an (p Huſ- 
band' by Articles previous to Marriage cove- 
nanted to leave his Wife 600/. in Caſe ſhe 


cipal was to be paid at an uncertain Time; for it was 


to be paid within a Twelvemonth after the Death of 
the Survivor of Father and Mother, That it was not 
therefore a Bond within the Deſcription of the Statute, 
nor did the Act of  Parhament intend to comprehend 
Bonds of this Nature, For ſuppoſe a Bond payable at 
Inſtallments, the Obligee gets Judgment on the whole 
Penalty, upon a Breach of Payment at the firſt Inſtall- 
ment ; why, even a Court of Law would in ſuch Caſe 
act equitably, for upon the Obligor's applying to the 
Court there, .and offering. to pay the Money due at the 
Inſtallment, and agreeing to. let the Judgment ſtand as 
a Security for the Reſt, they would relieve the Party, 
on Payment of the Money then due and Coſts. That 
if this Caſe was not within the Act of Parliament, then 
it came within the Conſtruction of the firſt two Caſes, 
Atk. Rep. 117. 118. A | 
(pJ)- Lord Hardwicke was of Opinion (though he 
was ſorry he mult go on Niceties) that the Wife, as the 
Law now: ſtaod, could! not be admitted a Creditor un- 
der a Commiſſion of Bankrupt againſt the Huſband. 
Ak. Rep. 115. Becauſe in this Caſe there was not a 
Remedy at Law before ſach Time as the Act of Bank- 
ruptey way committed; or Commiſſion taken out. A1. 
Rep. 118. And he further obſerved, that unleſs the 
Debt was Debitum in præſenti ſalvendum in futuro, it 
could not be proved, har in thofe Caſes where he had 
let in ſuch Creditors, a judgment was given at the 
Time, which was an immediate Debt at Law, and ſuſ- 
pended bly in Equity upon the Defeazancr. 4h. 
Rep. 121. 10 R 
ſurvived 
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ſurvived him, and he afterwards became 
Bankrupt and died before any Dividend 
made. 
The 4) Obligee in any Bottomree or 
Reſpondentia Bond, and the aſſured in any 
Policy of Inſurance, made and entered into 
upon a valuable Conſideration, bond Fide, 
ſhall be admitted to claim, and after the 
Loſs or Contingency happened, to prove 
his Debt and Demand, in reſpe& of 
ſuch Bonds or Policy of Inſurance, in 
hike manner as if the Loſs or Con- 
tingency had happened before the Time 
of iſſuing the Commiſſion againit the Oblig- 
or or Inſurer; and ſhall be. entitled, and 
ſhall have and receive a proportionable 
Part, Share and Dividend of ſuch Bank- 
rupt's Eſtate in Proportion to the other 
Creditors of ſuch Bankrupt, in like Man- 
ner as if ſuch Loſs or Contingency had 
happened before ſuch Commiſſion iſſued. 
The Occaſion of making this Clauſe of 
the Statute was that (7) Merchants and 
other Traders frquently lent Money on 
Bottomree or at Reſpondentia, and in the 
Courſe of their Trade frequently cauſed 
their Ships or Veſſels, and the Goods and 
eee loaded thereon, to be inſur- 


(00 And the Bankrupt ſhall be diſcharged from the 
Debt on ſuch Bond and Policy of Inſurance, Stat. 


l 2. c. 32. S. 2. Ath, Rep. 121. 
(7) Preamble to Stat. 19 Geo. 2. c. 32. S. 2. 


ed; 
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ed; and that where Commiſſions of Bank- 

tcy had iſſued againſt the Obligor in 
ſuch Bottomree or Reſpondentia Bond, or 
the Underwriter or Aſſurer in ſuch Aſſu- 
rance, before the Loſs of the Ship or Goods, 
in ſuch Bond or Policy of Inſurance men- 
tioned, had happened, it had been made 
a Queſtion, whether the Obligee or Obli- 
gees in ſuch Bond, or the Aſſured in ſuch 
Policy of Inſurance, ſhould be let in to 
prove their Debts, or be admitted to have 
any Dividend under ſuch Commiſſion, which 
was a Diſparagement to Trade, therefore 
the above Act was made. 

Previous to Stat. 19 Geo. 2. the Obligor of 
a Bottomree Bond, becoming Bankrupt 
before the Return of the Ship, and the 
Ship not returning before the Diſtribution 
made, could have no Benefit of the Diſ- 
tribution under the Commiſſion (5). 


16. Corporations. 


The Treaſurer is the proper Perſon to 
demand a Debt due to a Corporation from 
a Bankrupt, and ſuch Treaſurer muſt ſhew 
the Commiſſioners his Deputation or Ap- 
pointment under the Corporation Seal. 


6) Vl. Rep. 499. Meſeley. 79. pl. 5 1. 


17. Country 


Ch. z. 


Country Creditors. 


17. Country Creditors. 

The Commiſſioners ſhall admit the Proof 
of any Creditor's Debt, who ſhall live re- 
mote from the Place of their Meeting, by 
Afﬀidavity or being of the People called 
Quakers, by ſolem Affirmation, and alſo 
permit any Perſon duly authorized by Let- 
ter of Attorney from ſuch Creditor (Oath 
or Affirmation being made of the due Ex- 
ecution thereof, either by an Affidavit 
ſworn or Affirmation made before a Maſter 
in Chancery, ordinary, or extraordinary, 
or before the Commiſſioners viva Voce, to 
vote (u) in the Choice of Aſſignees in the 
Place of ſuch Creditor (4). 


142 


(2) Though the Act mentions the voting in the 
Choice of Aſſignees only, yet it ſeems that the Letter of 
Attorney may be for ſeveral other Purpoſes ; as for In- 
ſtance, 1 fen a Bankrupt's Certificate ; to receive Di- 
vidends; to conſent to Compoſition, Arbitration, in- 
ſtituting Suits in Equity (for the Aſſignees may purſue 
any legal Method of recovering the Bankrupt's Eſtate 
or Effects, by their own Authority, 2 Black. Com. 486.) 
at a Meeting of the Creditors, to be held in Purſuance 
of Notice in the Gazette for that Purpoſe 5 and it may 
authorize the Party to do any other neceſſary and legal 
Act, but they muſt be all expreſsly mentioned in the 
Inftrument ; it is even faid, that it may authorize the 
Party to accept the Tru/t of the 4/ignee/hip, but iteems 
that it cannot; for a perſonal Truſt which one Man 
repoſes in another, cannot be aſſigned over, however 
able ſuch Aſſignee may be to execute it. Bac. Abr. 
158. See 2 Rol. Rep. 6. S. P. by  Bridemon Ch. 
Juſt, Sid. 7. pl. 2. As the Letter of Attorney to 
fign the Bankrupt's Certificate muſt be filed in the 
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18. By Execution. 


A Man who has an Execution, or an 
Extent (x) ſerved or executed upon the 
Lands or Goods of a Bankrupt, before he 
becomes Bankrupt, needs no Relief under 
the Commiſſion (y). 


Secretary of Bankrupt's Office, before the Certificate 
can be allowed by the Great Seal, it ſeems adviſea- 
ble to have one Letter of Attorney for that Purpoſe 
only, and another for the other Purpoſes meptioned 
above ; becauſe otherwiſe whenever it is neceſſary to 
produce it on any other Occaſion as to receive a Divi- 
dend, &c, the Party muſt be at the Trouble and Ex- 
pence of getting the Secretary of Bankrupt's Clerk 10 
attend with it. 

(w) Stat, 5 Geo 2. c. 30. S. 26, 

(x) The Klag is not within the Statutes of Bank- 
rupt. Att. Rep. 262. pl. 142. Bunb. Rep. 202. pl. 279. 
So that if after the Act of Bankruptcy committed, 
and before Aſſignment of the Bankrupt's Effects, an 
Extent iſſues for the Debt of the Crown, the Goods 
are bound thereby. ) Vin. Abr. 104. pl. 1. And 
therefore where an Extent is expected, it is uſual for 
the Commiſſioners to execute a proviſional, temporary, 
or immediate Aſſignment as ſoon as ever the Party is 
declared Bankrupt, for if the Extent bears even Date 
with the Commiſſion of Bankrupt and Aſſignment, the 
Extent will have the Precedence. Bunb. Rep. 33. pl. 50. 

Stat. 21 Jac. c. 19. S. 9. 2 Black, Com. 487. 
Plaintiff who hath Defendant's Body in Execution, 


ball not come in to be relieved, Stone 130. But one 
who hath the Bankrupt's Body upon a Statute Mer- 


chant may. Stone 131. pl. 50. 


Where 


144 By Execution. Ch. 3. 


Where a Bankrupt is in Execution be- 
fore the Commiſſion, and the Creditor 
comes in and receives a Dividend out of 
the Eſtate, the Court will put him to his 
Election either to diſcharge the Bankrupt, 
or renounce the Dividend, and this in Con- 
formity to the Law, where if the Creditor 
will take the Debtor in Execution, he can- 
not afterwards take Execution by 7, Fa. 
becauſe (2) the Body is deemed a Satisfac- 
tion; but otherwiſe, if a _ Creditor takes a 
Fi. Fa. firſt and levies ſhort, &c. there he 
may take out a Ca. Sa. afterwards and ſue 
both. And here A. ſued out a Commiſſion 
of Bankruptcy againſt B. in 1726, and after 
in 1727, received a Dividend of 2s. 6d. 
in the Pound, and now lately took B. in 
Execution for the Reſt of his Debt, and B. 
petitioned to be diſcharged, but was denied, 
by Lord Chancellor () Talbot. 


See» ** Creditor by Judgment.“ 


(2) Lord Chancellor Parker ſaid, that the Reaſon 
of its having been frequently ruled that a Creditor 
could not come in before Commiſſioners, and then de- 
tain the Body of the Bankrupt in Priſon, was, besauſe 
it would be unconſcionable that the Creditor ſhould 
detain the Bankrupt's Body in Cuſtody for Non- 
Payment of his Debts, and yet feize all his Eſtate 
wherewith he was to pay them. Vil. Rep. 562, Lord 
Hard«vicke delivered himſelf to the ſame Effect, on a 
ſimilar Occaſion, 4/4 Rep. 152. pl. 91. 

(a) 7 Vin, Abr. 134. pl. 17. 
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Or 19. Executor. 


his An Executor ſhall be a Creditor, though 
pt, Nhe has not a Probate of the Teſtament 
on- before the Bankruptcy (2); but he muſt 
tor E produce it before the Commiſſioners will 
an- admit him to prove the Debt, and it 
Fa. Fought to be (c) exhibited to them. 


s a 20. By Extent. See © Creditor by Execution.” 


he fol. 143. 
{ue 
Non 21. Factor. 
frer 


6d. | A Clothier became Bankrupt, the Queſ- 


. in tion was, whether his (d) Factor, having 


d B. Cloths in his Hands of the Bankrupt's, 
ned, might thereout retain his Debt, or muſt 
come in as a Creditor under the Statute, 
and accept of a Satisfaction in Proportion 


with other Creditors, and account for the 
Cloths he had in his Hands. 


( Reſolved in Show. Rep. 253. T. Raym. 479. 
(c) We remember an Inſtance of the Commiſlioners 
diſpenſing with the Probate's being exhibited, on the 
FPrecutor's proving the Debt, but there being a Me- 
mrandum taken thereof, the Aﬀignees refuſed ro pay 
the Dividend without ſeeing it, by which, when pro- 


Lord 


„ on affiuced it appeared, that the Creditor was not the Ex- 
F cutor named therein, 


See 2 Bur. Rep. 930. 942. 
(d. 2 Vern. 254- pl. 241. 
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146 Foreign Creditors. Ch. 4. 


A Merchant remits Goods to his (e) 
Factor, and about a Month after draws a 
Bill, then the Principal breaks, againſt 
whom a Commiſſion of Bankruptcy is a- 
warded, and the Goods in the Factor's 
Hands are ſeized; it has been conceived 
the Factor muſt anſwer the Bill notwith- 
ſtanding 
ſo much as he was forced by Reaſon of his 
Acceptance to pay. : 

Lord (f) Hardwicke ſaid, that Factors 
had been excepted out of Statute 21 Jac. 
c. 19. even contrary to the expreſs Words 
of it, for the Sake of Trade and Commerce. 


22. Foreign Creditors. 


The Commiſſioners ſhall admit the Proof 
of any Creditor's Debt who ſhall reſide in 
foreign (g) Parts by Affidavit, or being 


(e) Mol. de Faure Marit. 496. B. 3. Ch. 8 S. 8. but 
— —_ whether Equity would not relieve in ſuch 

aſe. 

Ati. Rep. 234. 

) We apprehend that this does not extend either to 
Scotland or Ireland; not to the former, by Reaſon of the 
Unicn, for by the firſt Article in the Act (viz. 5 An. 
c. 8. S. 1.) for that Purpoſe, the two Kingdoms of 
England and Scotland ſhall for ever after the f Day 
of May 1707, be united into one Kingdom, by the 
Name of Great Britain; and as to the latter, Lord 
Chancellor Xing allowed an 4fidavit ſworn before a 
Maſter extraordinary in Cork, to be read here. See 
Maſeley 78. pl. 50. c 

0 


„and come in as a Creditor for 


Ch. 3. Gaoler. 5 147 


of the People called Quakers, by ſolemn 
Affirmation; and alſo permit any Perſon 
duly authorized by Letter of Attorney of 
ſuch Creditor, (Oath or Affirmation being 
made of the due Execution thereof before 
a Magiſtrate, where the Party ' ſhall be re- 
ſiding, and ſhall, together with ſuch Credi- 
tor's Letter of Attorney, be atteſted by a 
Notary Public) to vote (5) in the Choice 
of Aſſignees, in the Stead of ſuch Credi- 
tor (i). iin 


23. Gaoler, 


A Bankrupt was committed by Commil- 
ſioners, becauſe he would not anſwer In- 
terrogatories z the Gaoler gave him Credit 
for Vituals, he was not relieved, although 
he came in before Diſtribution, nor will 
any Man who truſts him (&) after (7) his 
Bankruptcy. 


(5) See fol. 142, Note (2). 

(i) Stat. 5 Geo. 2. c. 30. S. 26. 

(4) A. lent Money to a Bankrupt after a Commiſſion 
of Bankrupt ſued out againſt, him; Trevor. and 
Hutchins, Lords Commiſſioners held, that he could 
not come in as a Creditor, but was excluded; but 
Lord Rawlinſon doubted, and took it to be a new 
Point not yet ſettled, and that there were no Words in 
the AR to exclude him, but Lord Trevor and Hutchins 
held, that when the Commiſſion was ſued: out he was 
bound to take Notice. 2 Fern. 158. 161. it being of 
Record. 2 Rep. 26. b. ſee Bur. Rep. 33; 

(!) Stone 131. 


H 2 24. Guardian, 


148 Guardian. By Judgment. Ch. 3. 
24. Guardian. 


The Guardian of an Infant who had 
maintained him, was by Lord Hardwicke 
admitted a Creditor for the Value of an (n 
Annuity, and ordered to be received to 
prove the ſame as a Debt under the Com- 
miſſion. + 


25. By Judgment. 


If (n) the Plaintiff recover Damages 
againſt the Defendant, and hath (os) Judg- 
ment, and then the Defendant becomes 
Bankrupt, the Plaintiff is a (p) Creditor. 

Where a Bankrupt is in Execution, and 
the Judgment Creditor has alſo a Demand 


() The Bankrupt before the Time of his Bank- 
ruptcy, entered into an Agreement to pay an Annuity 
of 20l. a Year for the Maintenance of the Infant till 
his Age of 14; with a Penalty for Non-Payment ; by 
his failing in one of the Payments, the Penalty became 
forfeited, whereupon the Guardian cf the Infant ap- 
plying to the Court by Petition, it was ordered as 
above. At. Rep. 251. pl. 135. | 

(n) Cro. Car. 160. pl. 22. Stone 130. 

(o) If the Defendant becomes Bankrupt before 
Judgment, or after, unleſs it be final, the Plaintiff 
ſhall not add his Coſts at Law to his Debt, See 
% Creditor by Verdict 

(p) For it is a Debt due to him, and an Action of 
Debt lies on the Judgment, Cr. Car. 166, pl. 22. 


againſt 


Ch. 3. 


By Judgment. 149 
againſt him for Rent, Lord Hardwicke (9 
allowed him to prove his Debt for the 
Rent under the Commiſſion, notwithſtand- 
ing he refuſed to waive his Execution: 

Creditors by Judgment, Speciality with 
Penalty or other Security ſhall not be re- 
leived upon ſuch Judgment, &c. but for 
a rateable Part of their juſt Debt, withour 
Reſpect to the Penalty (+) contained in 
ſuch Judgment, Specialty, () &c. 

If there be an Act of Bankruptcy com- 
mitted, and a Creditor obtains Judgment 
ſubſequent to it, then a Commiſſion is taken 
out, the Judgment is thereby (z) avoided. 

A. ſeized in Fee, borrowed Money of 
7. 8. on a Judgment, and then articled for 
Sale of the Lands to B. and afterwards be- 
came Bankrupt. _ihe Queition (4) was 
upon Statute 21 Jac. c. 19. Sect. 9. the 
Judgment not being executed before the 
Bankruptcy; 6350“. Part of the Purchaſe 
Money remained unpaid. It was decreed 
at the Rolls, that the Aſſignees ſhould con- 
vey the Premiſes to B. as A. had articled to 


) 4k. Rep. 109. pl. 60. 

(r) This Act only meant to exclude Creditors from 
the B-nekt of the Penalty as againſt Cr:ditors (ſaid 
Lord Hardwicke) and not as againlt the Bankrupt him- 
ſelf. Atk. Rep. 78. 

(s) Stat. 21 Jac. c. 19. S. 9. 

ft) By Holt at Ni Prius; 12 Mod. 446. 

() Wil, Rep. 737. pl. 212. 


H 3 | do, 


_ By Judgment: Ch. 2. 
do, and thereupon B. to pay the Aſſignees 
the 650/. for the Benefit of the Creditors, 
and J. S. to come in for a Proportion only 
with the Reſt of them. | 
But though J. S. could not come in upon 
the Bankrupt's Eſtate for more than his 
Proportion with the other Creditors, yet it 
was inſiſted, that he ſhould be at Liberty 
to extend his Judgment againſt the Pur- 
chaſor who bought the Land prior to the 
Bankruptcy, which ſeemed to be admitted, 
but that B. could not be deemed a Pur- 
chaſer untill he had paid the Remainder of 
the Money, which, when paid, muſt go to 
the Creditors, and that he was not com- 
pellable to pay it, unleſs upon his having a 
good Title made him by the Aſſignees, 
who had the legal Eſtate of the Premiſes 
aſſigned to them by the Commiſſioners, and 
o (@) decreed as above. 


26. Landlord. 
Upon the Equity (x) of the Statute 
8 An. c. 14. (which directs, that, upon all 
Executions of Goods being upon any Pre- 
miſes demiſed to a ITenant, one Year's 
Rent and no more ſhall, if due, be paid 
to the Landlord) it hath been held, that 


(w) Wil. Rep. 739. 
(x) 44, Rep. 104. 


under 


Ch. 3. Landlord. 151 


under a Commiſſion of Bankrupt, which 
is in the Nature of a Statute Execution, 
the Landlord (y) ſhall be allowed his Ar- 
rears of Rent to the ſame Amount, in 
Preference to other Creditors, even tho 


he hath neglected to diſtrain, while the 


Goods remained on the (2) Premiſes. 
A Landlord is intitled to 
Goods of the Bankrupt, while they remain 
on the Premiſes, for his intire (a) Rent in 
the Arrear, be the Quantum what it may, 
even after Aſſignment or Sale by the Aſſig 
nees under the Commiſſion (). | 


Which is not fach a Caſcaia Legit, as an Execu- 
tion. At. Rep. 104. pl. 55. 

) Who is conſidered in an higher Degree than a. 
common Creditor. At. Rep. 105. 

(z) 2 Black. Com. 487. 

(a) But if the Landlord of a Bankrupt ſuffers the 
Aſſignees to fell off the Goods, he is not entitled to 
his whole Rent, but mult come in pro Raid with the 
other Creditors under the Commiſſion. 4:4. Rep. 102, 
pl. 5 2. 103. pl. 53. nor ſhall a Mortgagee who has 

aid the Arrears of Rent on a Bankrupt's Eſtate, un- 
leſs he has an Oder to ſtand in the Landlord's Place, 
be preferred to the Creditors under the Commiſſion. 
A'k. Rep. 103. 

(6) Becauſe no Proviſion is made in Caſe of Bank- 
ruptcy in the Statute, which gives the Landlord a 
Year's Rent on Executions. 4:4. Rep. 103. pl. 54. 
104. pl. 55. but if he proves his Demand for Rent as 


a Debt under the Commiſſion, and ſwears he has no- 
Security,” it is a Waiver of the Diſtreſs, and he will be 


confined to his Remedy under the Commiſſion, 4:4. 
Rep. 105% 
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If there are not ſufficient Goods upon 
the Premiſes to pay the Landlor's Rent, 
he can then only take what Goods there are 
upon the Premiſes, and after they are ap- 
praiſed and ſold, as the Law in Caſes of 
Diſtreſs for Rent directs; then the Land- 
lord may come in as a Creditor for the 
Rent remaining due to him, with the Reſt 
of the Creditors under the Commiſſion. 

On a Diſtreſs for Rent, Goods were 
fold, and 771. 3s. remained in the Conſta- 
ble's Hands, who became a Bankrupt. 
The Tenant dies, and his Executors pray 
to be paid this Money by the Aſſignees, 
in Preference to other Creditors. 

Objection; This comes to the Hands of 
the Conſtable by due Courſe of Law, and a 
Caſe was cited before Lord Macclesfield, and 
another in the Common Pleas, where Goods 
were taken in Execution by the Bailiff of 
Weſtminſter, and he died, Judgment and 
Execution ſet aſide, and ruled that the 
Widow and Executrix of W. ſhould refund 
the Money, though ſhe alledged he had 
not aſſets to pay Specialties. 

But per Lord Chancellor (c) Talbot, both 
the Caſes cited are againſt Executors, and 
though the Law makes a Difference be- 
tween one Creditor and another, yet in 
Caſe of Bankruptcy all Creditors are upon 


(c) 7 Vin. Abr. 74. pl. 7. 


an 
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an equal Foot; if any Thing remained in 
Specie, it might be otherwiſe; but here the 
Money is embezzled by the Conſtable; 
ſo ordered the Petitioner to come in as a 
Creditor with the Reſt. c Dub 

The Bankrupt Statutes do not make (4) 


void an Agreement between Landlord and. 


Tenant. 


27. Legatee. 


If an Executor becomes Bankrupt, the 


Legatee (e)-ſhall. be a Creditor (0. 


28, Miller.. 


At the Time a Commiſſion of Bankrupt: 
iſſued againſt M. a Flour Factor, he was 


indebted to his Miller in a large Sum of 


Money for grinding Corn, and he had in 


his Cuſtody a conſiderable Quanty of Wheat 


belonging to the Bankrupt, Part ground 


and Part grinding, beſides a great Number 


of Sacks; Money was due to the Miller 


for grinding the Corn, he therefore applied 


(4) 7 Vin. Abr. 129. pl. 2. 


(e) But as an Executor cannot be Bankrupt, in 


Reſpect of his Teſtator's Eſtate, 4/, Rep. 102 pl. 5 f. 


it ſeems that a Legatee never can have Occaſion to 
come in under the Commiſſioa; utilef in Caſe- of a2 


Dewvaſiavit. 


Com. Dig. 527. 
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154 Miller. Mortgagee. Ch. 3. 


to Lord (g) Hardwicke to be paid his 
whole Debt out of the Money ariſing by 


the Sale of the Corn and Sacks; but he 


was of Opinion the Miller had no ſpecific 
Lien on them, and therefore ought to 
be admitted a Creditor only pro tauto as 
Was due for grinding of Corn in his Hands, 


29. Mortgapee. 
A Mortgagee of Land, may chooſe 


whether he will come in as a Creditor un- 
der the Commiſſion or not (i), for ſuch 
Creditor having a real Security in his own 
Hands is entirely ſafe (, the Commiſſion 
of Bankrupt reaching only the Equity of 


Redemption (7) ; it has been (n) held that 
he is not entitled to Relief (u) within the 
Statutes of Bankrupt, for he may help him- 
ſelf by his Mortgage. 


(g) Ait. Rep. 235. pl. 129. | 

(4) A Perſon who repairs a Ship has no fpecife 
Lien on it, if delivered to the Bankrupt, otherwiſe if 
repaired in a foreign Port, while out upon a Voyage. 
Ath. Rep. 234. pl. 128. 

(i) Stone 130. | 

(4k) 2 Black, Com. 487. | 

(/) Rep. Temp. Fjxch. 466. 

() Com. Dig. 5 27. 

(=) But it now ſeems ſettled that a Mortgagee may 
prove his Debt under the Commiſſion, but then he 
muſt deliver up his Security for the Benefit of the 
Creditors at large. 4:4, Rep. 105, 

A. made 


che 


lade 


Ch. 3. 


Commiſſion of Bankruptcy was taken out 


againſt him, and the Commiſſioners made 
an Aſſignment of his Eſtate, and then B. 
lent 2000. to the Bankrupt on a ſecond 
Mortgage, having no Notice of the Bank-- 
ruptcy, and afterwards he got in the firſt 
Mortgage; the Lords (o Commiſſioners 
held that the prior Mortgage ſhould nor 
protect the Mortgage ſubſequent to the 


( Bankruptcy. 


A Mortgage ſhall have his Intereſt run 
on upon a Bankrupt' s Eſtate, becauſe he 
hath a Right in Rem, but as to the other 
Intereſt, it ceaſeth on (q) the Bankruptcy. 


Upon a Queſtion * by the Aſſign- 
ment of ſome Ships and their Cargoes by 
Way of Security for a large Sum of Mo- 


ney lent, the Property of the Ship and 


Cargoes paſſed? 


Lord (71) Hardwicke ſaid, it would be 


very detrimental to Trade, as it would de- 


ter Merchants from lending Money, if, 


notwithſtanding they ſhould advance a jarge 


Sum by Way of Mortgage, the Property 


was not altered, but ſubject. to the Mort- 


gagor's Creditors under a Commiſſion. of: 


() Viz. Trever, Rawlinſon, . Hutchins. - 


(p) 2 Vera. 157. 
5 7 Vin. Abr. 110. [B. a.] pl. 3. 


(r) At. Rep. 156. 170. 


H 6 Bankrupt, 


Mortgagee. 195 
A. made a Mortgage, and afterwards a 
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156 Mortgagee. Ch: 3, 


Bankrupt, unleſs the Ships returned be- 


fore the Commiſſion was taken out, and 


the Effects were in the actual Poſſeſſion 


of the Mortgagees, that the Conſtruction 
of Stat. 21 Jac. c. 19 S. 10. (5) II. was a 
Point of very great Conſequence, and he 
did not remember in the Court of Chancery, 
or while he ſet in the King's Bench, were 
) ever made a Point in any Cale; that 
where Bills of Sale were made of Goods 


and the Purchaſor ſuffered the Bankrupt to 


continue in Poſſeſſion, it was plainly within 
the Letter of the Statute, but he did not 
think this could be conſtrued to extend to 
a bare Loan of Money upon Goods by 
Way of Mortgage, for the Words in the 
Clauſe are, for Goods fold for a vc lua lle 
Confederation, and valuable Conſideration was 
moſt properly applicable to an "abſolute 


Which he faid was Carkly penned. 4:4. Rep. 159, 

For that it often falls out, that many Perſons 
before they become Bankrupts, do convey their Goods 
to other Men upon good Conſideration, yet ſtill do 
keep the ſame, and are reputed the Owners the: eof, 
and diſpoſe the ſame as their cen.“ Stat; 21 Jac, 
c. 19. S. 10. If therefore any. Bankrupt ſhall for the 
future, by the Conſent and Permifion of the true 
Owrer and Proprietary, have in his Poſition, Order 
and Diſpoſition, any Goods or Chattels, whereof he 


ſhall be reputed Owner, and take upon bim the Sale, 


Altcration, or Diſpoſition as Owner, the Commiſſioners 
ſhail have Pcwer to ſell and diſpoſe of the ſame for the 


Benefit of the Creditors, Stat. 21 Jac. c. 19. S. 11. 


(:) A: Rep. 163. 
Sale; 


Ch. z. Mortgagee. 157 


Sale; that the original Agreement was, not 


immediately to take Poſſeſſion of the Ships 


and Cargoes, but at a future Day, and if 


the Bankrupt had not a Right from the 
Time of the Agreement, to "exerciſe ſuch 
Power over them as he before had, but 
was now become ſubject to the Mortgage, 
then this Caſe was not within the Statute. 

That there was Nothing more common. 
than Aſſignments of Ships which were out 
upon their ſeveral Voyages, as a Securit 
for Money, and yet the Aſſignee did not 
look upon it, that he had any Property, but 
the Aſſignor directed the Maſter of the 
Ships as to the Voyage, and every Thing 
neceſſary, and, that "if Contracts of this 
Kind had been conſidered as falling within 
Sect. 10. and 11. of Stat. 21 Fac. c. 19. this 
Caſe muſt have happened frequently, and 
would not have been the firſt Time of it's 
being made a Point in the Courts in V. 
minſter-Hall. 

Lord (2) Talbot adjudged the following 
Caſe, upon the particular Circumſtances of 


It, to be within Stat. 21 Jac. c. 19. viz. 


An owner of Hoys martgaged them, and 
after ſo doing was ſuffered by the Mort- 
gagee to Ule them ior three Years together, 
and had Money lent him upon the Credit 
of being Qwner. 


(%) Ath, Rep. 157. 161. 170. 
Lord 


258 Creditor. Ch. 3. 


Lord (w) Hardwicke, and alſo Lord * 
Mansfield were of Opinion, that the above 
Clauſes were never meant to extend to (x; 
Mortgages or Pledges for Money or Goods, 
becauſe it was impoſſible in an Aſſignment 
beyond Sea, that they could be delivered 
over to the Aſſignee. 


30. By Note of Hand. 


A. gives a promiſory Note for 200). pay- 
able to B. or Order; B. indorſes it to C. 
who indorſes it to D. A. B. and C. became 
Bankrupt, and D. received 55. in the Pound 
on a Dividend made by the Aſſignees of A. 
Lord Chancellor (y) King ordered D. to 
come in as a Creditor for 130. only, out of 
B*s Effects. * 

Where Drawer and Indorſor are both 
become Bankrupts, and the Creditors have 
received a Compoſition of ſix Shillings in 
the Pound under the Commiſſion againſt 
the Indorſor, Lord (z) Hardwicke at firſt 
ſeemed to think that they might ſtill prove 
their whole Debt under the Commiſſion 


(w) Atk. Rep. 163. 

* 2 Bur, Rep. 941. 

(x) In the Court of Chancery Mortgagors having 
much the largeſt Share in the Eſtate, are conſidered as 
Owners, and having the Property in it, and for that 
Reaſon Mortgages are not within the Intention of 
this At. Ark. Rep. 164. Mr. Juſt, Barnet. contra. 
Ati, Rep. 170. | 

(y) 2 Wil. Pep. 407. pl. 129. 

(z) Ati. Rep. 107, : 

againſt 
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againſt the Drawer, but upon looking into 
the above Caſe and alſo another to ſame (a) 
Effect [which fee fol. 125, 126. ] he alter- 
ed his Opinion, and was very clear that the 
fix Shillings muſt go. in Diſcharge of ſo 
much of -the Debt, and that they could 
only. prove the remaining fourteen Shillings 
under the Drawer's Commiſſion. 

If a Man draws a promiſory Note, be- 
fore he becomes Bankrupt, though it is 
not made payable till after, yet it ſeems that 
the Debt incurred thereby may be claimed 
immediately and proved when the Note be- 
comes payable; otherwiſe the Diſtinction 
of © Debitum in preſenti, ſolvendum in futuro 
would be (+) abturd. 

Lord Hardwicke (c) admitted a Perſon 
who took no more for the Diſcount of 
Notes than at the Rate of five Pounds per 
Cent. per Ann. to prove the whole Amount 
of the Notes, under a Commiſſion of Bank- 
rupt againſt the Drawer, without obliging 
him to deduct what he had received of the 
Indorſor for the Diſcount, and his Lordſhip 
ſaid, that as the Commiſſioners had eſtab- 
liſhed it as a Rule, that Note Creditors had 
no Right to prove Intereſt upon them, 
unleſs it was expreſſed in the Body of the 


(a) 2 Wil. Rep. 89. pl. 21. 


( See 2 Stra. 949. 2 Barnard, K. B. 251. 2cc, 
0 8 Creditors.” fol. 131, 5 55 


le) 4th, Rep. 150. 15 l. 
Notes, 
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Notes, he would not break in upon the 
Rule; for he ſaid that even at Law, where 
Notes were for Value received, and In- 
tereſt was not expreſſed, the Jury did not 
give the Plaintiff, in an Action upon the 
Notes, Intereſt for them, but by Way of 
Damages only; and that Commiſſioners of 
Bankrupt could not award Damages, and 
therefore the Role they had eſtabliſhed 
was a very reaſonable one. 


31. Packer. 


Lord (d) Hardwicke ſaid; that a Packer 
might retain Goods till he was paid the 
Price and Labor of Packing, and that if 
he had another Debt due to him from the 
ſame Perſon, the Goods: ſhould not be taken 
from him till he was paid the whole, not- 
withitanding the erer was become Bank- 
rupt. 

32. Pariſbicner. 


An Inhabitant of a Pariſh was admitted 


à Creditor on Behalf of himſelf, and the 
other Inhabitants, under a Commiſſion of 
Bankrupt againſt a Perſon, who had been 
for ſeveral Years a Collector of the Land 
Tax, and Window Duty for the Pariſh, on 
the Balance of Accounts for. Monies re- 


(4) Ati. Rep. 228. pl. 125. id. 237. 
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ceived by him in that Capacity, from ſeveral 
Pariſhioners, and not paid to the Chamber- 
lain of Loudon; and Lord Hardwicke (e) 
was of Opinion that one Inhabitant might 
prove for himielf and the Reſt of the 
Pariſhoners, becauis he might ſwear that 
neither he, or the Reit of the Pariſhoners 
to his Knowlege or Belief had received any 
Security or Satistaction. 


33. Partner. See Joint and ſeparate Cre- 
| ditors” fol. 97. 


34. Pawnee. 


A Man who has Goods pledged to him 
for his Money, before the Bankruptcy, 
need not come in (#). For perſonal Debts, 
where the Creditor has a Chattel in his 
Hands, as a Pledge or Pawn for the Pay- 
ment, are entirely ſafe (g). 

If a Trader, being indebted on ſimple 
Contract, pledges Goods for the Payment, 
and promiſes Intereſt, ſuch Creditor ſhall 
have : Intereſt, even between the Act of 
Bankruptcy, and the Commiſſion (+). 

Lord Hardwicke (i) ſaid, that in Cales 
of Pawns, the Pawnee had only a ſpecial 


(e) Ark. Rep. 111. pl. 62. 2 Kel. 291. 
Con. Dig. 527 a 
(C) 2 Black. Com. 487. All. Rep. 236. 
(%) 7 Fin. Abr. 110. [B. a.] pl. 1, 
(i) Atk. Rep. 156, . 
Property 
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(k) Property in them, in Caſe they ſhould 
not be redeemed within the Time required. 


35. Purchaſer of Land. See © Creditor by 
| Judgment.“ fol. 148. 
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36. Relations. 


The Commiſſioners uſually look upon 
the Debts of the Relations of Bankrupts 
with a jealous Eye, eſpecially if they hap- 
pen to be conſiderable, and accordingly are 
much more nice in their Examination of them, 
than they generally are of thoſe of other Cre- 
ditors; the Reaſon given for it is, that the 
Affinity and Connection between the Par- 
ties, render the Demand ſuſpicious; we 
have often been much ſurprized at this 
Partiality, for ſuch we cannot help calling 
it, ſince we have obſerved other Circum- 
ſtances equally ſuſpicious as Affinity and 
Connection, in the Demands of other Cre- 
ditors paſs unattended to. As to the Large- 
neſs of the Demand, who but Relations 
would venture large Sums? the Relation- 
ſhip, though the only Objection, is a full 


Anfwer-and Reaſon for the Commiſſioners 


not being ſtricter than uſual with them; 


(4) A Pawnbroker by Reaſon. of the ſpecial Property 
be has in the Pledge may aſſign it. Os. 124. but Bac. 
Abr. 158, and Bu{/r, 31, ſeem contra. | 

becaulc 


uld 
ed. 
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becauſe it is to be preſumed Relations, no 
more than Strangers, would lend their Mo- 
ney, if there was a Likelihood of looſing it; 
when there is not, it is natural (though 
perhaps not prudent) to omit many of 
the legal Formalities requiſite on ſuch Oc- 
caſion; beſides, the Debts of Relations are 
commonly Money lent, whereby their Loſs 
becomes much heavier than that of other 
Creditors for Goods ſold and delivered, on 
which they have a very confiderable Profit, 
in Compariſon to Intereſt at 4 or 5 per 
Cent. or perhaps no Intereſt at all; but it 
may be thought that Relationſhip 1s ſuch a 
Faſcination, that it will not even heſitate at 
Per;ury. 
It has been even ſaid, if you intimate 
to a Relation, who is indebted to you, that 
he need not make himſelf uneaſy on Ac- 
count af your Demand, you never in- 
tending to trouble him for it, and after- 
wards he becomes Bankrupt, that you are 
bound by ſuch your Intimation or Promiſe, 
even to Strangers, viz. to all his Creditors ; 
ſuch an unjuſt and injurious Attempt ſcarcely 
deſerves Notice, but as we know it has 
been made, and (we are ſorry to ſay it) 
met with much more Countenance than it 
deſerved, we will here give it an Anſwer. 
What Motives has a Relation to make 
ſuch a Promiſe to 8 rs? According 
to this Conſtruction, 1 may prejudice a Re- 


lation 
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lation and advantage a Stranger, whoſe Di: 
vidend by this Means I may encreaſe, and 
preclude myſelf the Opportunity of ſign- 
ing a Relation's Certificate, and giving him 
the Share of my Divided under the Com- 

miſſion. | 
We remember an Inſtance of the aged 
Mother of a Bankrupt Son, coming to prove 
a Debt under the Commiſſion, the other 
Creditors objected to her Demand, ihey 
intimated the Notes were forged, that no 
Conſideration was given for them, and 
many other malicious Allegations (for they 
were not on Oath) ; upon this the Commiſſi- 
oners, after having examined her very cloſe- 
ly, agreed to her being admitted; but this 
was not | agreeable to the Creditors, they 
therefore ſaid ſhe had embezled the Bank- 
rupt's Goods, and till that was ſettled to 
their Satisfaction, ſhe ought not to be allow- 
ed to prove her Debt; this occaſioned ano- 
ther Examination, though neither was this 
Charge on Oath; the Mother faid in An- 
ſwer to it, that on her Son's marrying 
ſome Years ago, ſhe removed to this Houſe, 
which ſhe furniſhed with her own Goods 
ſhe brought with her, and that as he was 
now Bankrupt ſhe intended to take them back 
again where ſhe thought proper; and further, 
that ſhe had lived with her Son ever ſince he 
was married in the ſame Houſe, in which her 
Goods 
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Goods were; this Caſe the Commiſſioners 
miſtook; for they ſeemed of Opinion, with 
the Creditors, the Clerk, and Meſſenger to 
the Commiſſion (the laſt of whom is often 
conſulted and adviſed with by the Quorum) 
was a fraudulent Poſſeſſion within Stat. 
21 Jac. c. 19. S. 11. but to us it appeared 
to be the Mother's Poſſeſſion of her own 
Goods, and that the Son was never in 
Poſſeſſion of them. On an Application to 
Lord (4) Hardwicke to ſet aſide a Bill of 
Sale of Shop Goods, &c. executed by a 
Father to his Son previous to the Father's 
Bankruptcy, on a Suggeſtion, that it was 
within the Stat. 21 Jac. and therefore frau- 
dulent as againſt Creditors ; he ſaid, there 
was no Foundation for it, becauſe it was 
many Months before the Bankruptcy, and 
followed by the Poſſeſſion of the Son; 
we infer from this Caſe, that if the Son's 
Poſſeſſion gained him the Property of his Fa- 
ther's Gogds, that by Parity of Reaſon, the 
Mother's Poſſeſſion in our Caſe, would ſecure 
to her the Property of her own Goods. 


37. Seller of Land. ſee © Vendee.“ 


% Ark, Rep. 93. pl. 41. 


38. Servants. 
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38. Servants. 
Notwithſtanding the Rules of Law, as 


to Bankrupts, reduce all Creditors to an ( 
Equality, yet the Commiſſioners, in the 
Caſe of menial Servants, always recommend 
the Creditors to direct the Aſſignees to pay 
them their full Wages; Lord Chancellor 
Cowper (u) ſaid, it was unreaſonable that 
Servants ſhould come in with the Reſt of 


the Creditors; however, we think it pru- 


dent and ſafe for Aſſignees where the Wages 
of Servants are very much in Arrear, 
or where the Sums demanded are too con- 
ſiderable to be eſteemed the Wages of 
menial Servants, and conſequently not with- 
in the Recommendation af the Commiſſio- 
ners; to advertize in the Gazette a Meeting 
of the Body of the Creditors, in order to 
take their Senſe of the Matter, to reduce 
it into Writing, and to get it ſigned by 
the major Part in Value of ſuch of them as 
attend the Meeting; this Procedure will 
be not only an Authority, but likewiſe 2 
Juſtification and Indemnity to the Aſſig- 
nees, in Caſe of any after Diſputes. 

It has been ſaid that Aſſignees can anſwer 
paying Servants one Year's Wages, but no 


{m) 7 Vin. Abr. 127. Ath. Rep. 233. 
(2) 2 Eq. Caf. Abr. 396. pl. 3. 
more 


more 


Ch. 3. Sureties: 167 


more, without any particular Direction from 
the Creditors for that Purpoſe; but we con- 
ceive this to be a mere vulgar Notion, 
founded neither in Reaſon or Juſtice; 
to ſay, that the Commiſſioners recommend 
the Payment of all Wages due to Ser- 
vants, becauſe it is hard for them to come 
in only for a Share of the Bankrupt's 
Effects, with the other Creditors, ſeems 
moſt abſurd, if a Servant whoſe Wages are 
conſiderably in Arrear is not entitled to 
the Benefit of the Recommendation; ſince 
it may prove more beneficial to the Ser- 
vant to receive a Dividend on a long Arrear 
of Wages, than the whole of a ſoort one. 


39. Sureties. 


A and B. were Sureties for one C. for 
the Payment of Money, and had Counter 
Bonds to fave them harmleſs. The Money 
was not paid at the Day, and the Sureties 
paid it, and afterwards C. became Bank- 
rupt; and whether they were Creditors 
within the Statute was the Queſtion; and 
it was reſolved that they (o) were, and 
Lord Hardwicke (p) ſaid, that the Surety 
of a Bankrupt who payed the Debt, after 
diſputirg it ſome Time, being put to an 


(e) Cro. Fac. 127. pl. 17. 
(?) Att. Rep. 262. pl. 141. 


Expence 


168 Sureties: Truſtee. Ch. z. 


Expence thereby, ſhould, notwithſtanding 
he diſputed the Payment of a juſt Debt, 
be admitted to prove the Expences of ſuch 
Suit, under the Commiſſion againſt the 
Principal. 

Where (4) there is Pricidipal and Surety, 
and Surety pays off the Debt, he 1s entit- 
led to have an Aſſignment of the Security, 
in order to enable him to obtain Satisfac- 
tion for what he has paid over and above 


his own Share. 
40. Truſtee. 


The Debt of a petitioning Creditor is 
ſubject to ſome peculiar Qualities, to which 
that of other Creditors does not ſeem to 
be, viz. it muſt be a legal (r) Debt, it 
mutt be contracted r it need not be 
(s) due) before ( the Act of Bankruptcy 
committed; and therefore we apprehend 
that notwithſtanding a Commiſſion of Bank- 
rupt is ſuperſeded by Reaſon of the petition- 
ing Creditor's Debt being detective in any 
of the above Particulars, yet if a valid 
Commiſſion be afterwards obtained, ſuch 


(7) By Lord Haradrwicke. Atk. Rep. 1 

(r) il. Rep. 783. Sel. Cal. of Evid, 161, 2 Kel. b. 
pl. 8. 2 Stra. 899. 

(5) Stat. 5 Geo. 2. c. 30. S. 22. 

%) Wil. Rep: 783. Caf. Temp. Talb. 243. sel. Caſ 
of Evid. 147. 2 Fra. 744. 
petitioning 
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petitioning Creditor will be intitled to Re- 
lief under it; as Truſtees, Aſſignees of 
Bonds, &c. who are not legal but only 
equitable Creditors, and whoſe Debts there- 
fore will not intitle them to take out a 
Commiſſion. - The Ceſtui que Truſt ought 
to join in the Depoſition with his Truſtee, 
and the Truſt Deed ſhould be exhibited to 
the Commiſſioners, 


41. Vendee. 


Mr. Juſtice (u) - Burnet ſaid, that if a 
Vendee paid Money, and did not inſiſt 
upon a Delivery of the Goods, he con- 
fided in the Credit of the Vendor, and 
not in any real or particular Security, and 
ought to come in, under the Commiſſion, 
as much as any other Perſon who placed 
a Confidence in the Bankrupt, and not in 
any other Security. 

A. (@) ſells Land to B. who afterwards 
becomes Bankrupt, Part of the Purchaſe 
Money not being paid, 4. ſhall not be 
bound to come in as a Creditor under the 
Statute, but the Land ſhall ſtand charged 
with the Money unpaid, though there be 
no Agreement for that Purpoſe, 


(% 4th. Rep. 170. 
(w) Vern. 267, 268. 


1 42, By 
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42. By Verdict. 


Lord Hordwicke' (x) aſked ſome of the 
Commiſſioners of Bankrupt who happened 7 
to be then preſent in Court, whether if a 
Perſon who had a Verdict for his Debt, 
and was proſecuting to Judgment, or had 
recovered (y) Damages in the Action, and 2 
2044 going on to execute a Writ of Inquiry, 


but before either of them. was compleated, pr 
a Commiſſion of Bankrupt was taken out Ki 
againſt the Defendant, the Coſts and Charges me 

ſuch proſecuting to Judgment, or ſuch, W Et 


Aſſeſſment of Damages on a Writ of In- | 
quiry had been allowed to be proved under the 


a Commiſſion? den 
The Commiſſioners informed the Court IF ſer; 
that it. was the conſtant. Practice to refuſe miſ 


ſuch Coſts being proved. 
43. Wife, ſee © Book-keeper.” fol. 128. 


For more concerning * The Proof of Debts 
ſee © Depoſitions of Creditors” in The 
Appendix.” 


(*) 4k. Rep. 140. pl. 8 1. 

(y) Mr. Baron Atkins muſt certainly have iE 
Lord Hardwicke, for Damages cannot be recovered pre- 
Vicus to a Writ of Enquiry. 
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Ce. 

d The Appointment, Choice, and Re- 
moval of the Aſſignees. 

, 

id | 

1d F\ HE: Commiſſioners (2), as often as 
'y, they ſhall ſee Cauſe, for the better 
d, preſerving: and ſecuring the Bankrupt's 
ut Eſtate, may immediately appoint one or 


res more Aſſignee (a) or Aſſignees of the 
ch. Eſtate and Effects or any Part thereof. 
In- Lord Hardwitke (6) ſaid, that though 
der there might be Occaſion ſometimes tor 
temporary Aſſignments, for the better pre- 
urt I ſerving the Bankrupt's Eſtate, yet Com- 
uſe I miſſioners were not obliged by the above 
Clauſe in the Statute relating to temporary 
Aſſignments, to appoint an Aſſignee of the 
whole Eſtate, becauſe the Words are in 
the disjunctive © immediately to appoint 
one or more Aſſignee or Aſſignees of the 


(z) Stat. 5 Geo. 2. c. 30. S. 30. What Dr, Black- 
ſion? ſays about the Choice of Aſſignees affects the 
temporary Aſlignees only, See 2 Black, Com. 482. 485. 

(a) But they are removeable by the Creditors at the 
Choice of Aﬀigances, and liable to forfeit 200/, wich 
full Coſts of Suit, in Caſe upon Removal they neglect 
upon! Notice to deliver to the new Aſſignees the Bank- 
rapt's Eſtate and Effects. Stat. 5 Geo. 2: c. zo. S. 30, 

(% Ark, Rep. 96. 


A P. I 2 Eſtate 
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Eſtate and Effects or any Part thereof.“ 
And further, that as by leaving out the 
Copyhold Eſtate of a Bankrupt in a tem- 
porary Aſſignment, the Creditors would 
run no Riſque with Regard to the Crown, 
for an Extent would not affect it, it would 
be adviſeable to omit them in ſubſequent 
Aſſignments. 

It is uſual for the Commiffioners pre- 
vious to the Choice of Aſſignees (in order 


to prevent any Reflection being caſt on 


the Characters of the Aſſignees as doubt- 
ing their Credit) to deſire they will agree 
among themſelves, in whoſe Hands the 
Monies ariſing from the Bankrupt's Eſtate, 
as often as the Aſſignees ſhall receive 100l. 
thereof or upwards, ſhall be placed, pur- 
ſuant to the following Statute, 

Before (c) the Creditors ſhall proceed 
to the Choice of Aſſignees, the major Part 
in Value of the Creditors preſent ſhall, if 


(c) Whereas by Reafon of the Monies which are 
lodged in the Hands of Aſſignees until a Dividend is 
made, Aſſignees do ſometimes delay the dividing 
thereof, to the very great Prejudice of the Bankrupt's 
Creditors, for preventing whereof, and to the End 
Aſſignees may make ſpeedy Dividends of the Eſtate 
and Effects of ſuch Bankrupts, it is enacted as above. 
Preamble to the above Clauſe. In order to enforce 
the Execution of this Law, it is adviſeable that there 
ſhould be a Covenant from the Aſſignees to the Com- 
miſſioners, in the Aſſignment, that they will pay the 
Money into ſuch Hands as the Creditors ſhall direct. 


they 
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they think fit, direct how, and with whom, 
the Momes to be received out of the Bank- 
rupt's Eſtate ſhall remain until the ſame 
be divided, to which Rule the Aſſignees 
ſhall conform as often as 1007. ſhall be got 
in, and they ſhall be indemnified (4). 

Tt is alſo as uſual for ſome of the Com- 
miſſioners to add that though the Bank (e) 
of England is expreſsly directed by the above 
Clauſe to receive the Bankrupt's Eſtate, 
yet that the Bank do not think it worth 
their while to open an Account for that 
Purpoſe, and refute ſo to do. We always 
conſidered this Declaration a very extraot- 
dinary one, even when we had no Doubt 
of the Truth of it; we thought it rather 
indecent for Gentlemen inveſted with ſo 
great Power and Authority 'as Commiſſio- 
ners of bankrupts are, to declare ex O19, 
that one of the moiſt reſpectable Corpora- 
tions in the Kingdom, inſtituted, continued, 
and ſupported by Parliament, peremptorily 
declined to obey the expreſs Injunctions of 
the Legiſlature; but as neither the Bank 
nor any other particular Place 1s mentioned 
in the AR, it is a Matter of Aſtoniſhment 
to us how the above Declaration has- patied 
ſo often unnoticed or unanſwered at Guile 


(4) Stat. 5 Geo. 2. c. 30. S. 32. 

(e) Lord Hard voice has directed Aſſignees to depoſit 
the Money arifing from the Sale of the Bankrupt's Ef- 
fects in the Bank in their Name, 44. Rep, 133. 


1 3 ball. 
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Ball. We have obſerved the Commiſſioners 
often expreſs themſelves very tenacious of, 
and zealous for the Dignity of the Great 
Seal, and of the Reſpect due to them as 
acting under it; ſuch Zeal may be very 
proper, but we muſt confeſs we think as 
much Regard at leaſt, is equally due to their 
Oath of Office, under which they alſo 
act, and whereby they have ſworn that 
they will © according to the beſt of their 
Skill and Knowledge execute the ſeveral 
Powers and Truſts repoſed in them as Com- 
miſſioners of Bankrupts.” Now it ſeems 
certain that they have either not even /o 
much as read, or if they have, that they 
cannot retain or do not underſtand the Bank- 
rupt Statutes; if ſo, are they thoſe judici- 
ous Perſons whom my Lord (f)- Coke ſays 
they ought to be? Or what is more mate- 
rial, have they uſed their Endeavours ſo to 
be according to their Promiſe made by 
them on - Oath ; though we may be thought 
rather too ſevere to declare ſuch Perſons 
incapable to be any longer Commiſſioners, 
yet Lord (g) Hardwicke was pleaſed to re- 
move Commiſſioners for taking more than 
their Fees, and ordering Montes to be 


charged for their eating and drinking, but 


(Cf) 4 Inſt. 277. 
(2) 7 Yin. Abr. 77. pl. z. 
| what 
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what were thoſe Miſdemeanors in Compari- 


ſon to the above? 
The Commiſſioners (+) ſhall forthwith, 


after they have declared the Perſon, agaiatt 


whom the Commiſſion fhall iſſue, Bankrupt, 
cauſe Notice thereof to be given in the 
London Gazette, and ſhalbappoint a (i unc 
and (&) Place for the Creditors to mut, 
in order to chooſe Aſſigners of the Zank 

rupt's Eſtate-and Effects. 

So (7) that they are immediately to ap- 


point a Time and Place for the Choice of 


Aſſignees, beeauſe it may be neceſſary to 

take Care of the Bankrupt's Eſtate and 
Effects; and it muſt not be laid down as 
a Rule, that, becauſe tome: of the Credi- 
tors are Abroad, and beyond Sea, therefore 
they muſt at all Events have an Oppor- 
tunity of voting in the Choice, and the 
Creditors be directed to proceed to a new 


63) Stat. 5 Geo. 2. c. 30. 8. 26. 

() Which Time we think ought always to be four- 
teen Days at leaſt from the Notice in the Gazerre, of 
the iſſuing the Commiſſion, in order to give all the 
Bankropt's Creditors, in whatever Part of the King- 
dom they may happen to reſide, an Opportunity of 
being preſent at, and of voting in the Choice. 

( Which Meeting for London, and all Places 
within the Bills of Mortality, ſhall be at the Guild- 
hall of the ſaid City. Stat. 5 Geo. 2. c. 30. 8. 20. 

(1) By Lord Hardwicke. 4t4, Rep. 9h 
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one, if this was to prevail, the Choice 
muſt be poſtponed to a great Length of 
Time, which would be directly contrary 
to the Act of Parliament; and therefore 
the Rule is, that the Aſſignees ought to be 
continued, unleſs ſome Objection can be 
ſhewn with Regard to the Subſtance or 
Integrity of the Perſon who is choſen 
Aſſignee, but it would be adding. to the 
Expence, to make two Choices of Aſſignees 
inſtead” of one. | 

Precedents were ſearched but no Caſe 


could be found, where it had been ordered 


that Creditors ſhould proceed to a ſecond 
Choice, upon a Suggeſtion, merely, that 
ſome of them lived remote from London, 
or were out of England, and beſides it 
would be a dangerous Rule, and therefore 
Lord Heardwicke continued the Aſſignee 
who was already choſen. 

Lord Chancellor (m) Hardwicke faid that 
the Commiſſioners vpon the Day for Choice 
of Aſſignees were not critically to examine 
into the Debt, but to admit Creditors upon 
their (#) Oath for what they ſwore was 
due to them, as they would ſtill be liable 
to an Account afterwards, and that beſides, 
it would be extreamly hard to exclude 
Perſons who might perhaps be the greateſt 


(»:) 4k. Rep. 70. 71. 
(n) Ati. Rep. 153. pl. 92. 


Creditors, 
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Creditors, till the Account was ſettled,. 
which might be the Work of ſeveral Years, 
and it might be neceſſary and convenient, 
that Aſſignees ſhould immediately be choſen, 
and beſides, (o) that it was not neceſſary that 
the Aſſignees ſhould have proved any Debts 
under the Commiſſion, or that they ſhould: 
be even Creditors at large of the Bank- 
rupt. | 
The (p) Commiſſioners fhall at this 
Meeting aſcertain the Coſts and Expences 
of ſuing forth and proſecuting. the Com- 
miſſion, and by writing under their Hands 
ſhall direct and order the Aſſignees of 
the. Bankrupt's Eſtate, to pay and re-im- 
burſe the petitioning Creditor his ſaid. 
Coſts and Charges, out of. the firſt Monies 
or Effects of the Bankrupt, that ſhould be 
got in aud received under the Commiſſion. 

Whereas (4) it may be found neceffary, 
that as well Aa of Bankrupt's 
Eſtates already made by Commiſſioners, 
as Aſſignments hereafter to be made pur- 


fuant to the Choice of Creditors, ſhould 


(e) Lord Hardwicke ſaid, that if there did not ap- 
pear to the Commiſſioners any reaſonable ObjeRion to 
the Fairneſs of the Debt, the Credivor ought to be 
admitted ; but that if they (though the Creditor had 
made a poſitive Oath) had juſt Grounds to doubt the: 
Pairneſs of the Debt, they did right to admit it only 
2s a Claim, 4:4. Kep. 71. 

{(p) Stat. 5 Geo. 2. c. 30. S. 25: 

() Preamble to Stat. 5 Geo. 2. c. 30. S. 31. 


+44 * I 3 be, 
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be vacated, and new Aſſignments be made 
of the Debts and Effects unreceived and 
not diſpoſed by the then Aſſignees, to 
other Perſons to be choſen by the Credi- 
tors, the Great (+) Seal may, upon Petition 
of any () Creditor, make ſuch Order ( 
therein as ſhall be juſt and reaſonable. 

The Commiſſioners (u) ſhall cauſe pub- 
lic Notice to be given in the two London 
Gazettes immediately following the Removal 
of the Aſſignees, and the Appointment of 
others, that the former Aſſignees are re- 
moved, and others appointed in their Stead, 
and that the Bankrupt's Debtors do not 
pay their Pebts to the Aſſignees removed. 

Lord (w) Hardwicke ordered Aſſignees 
under a Commiſſion to be removed from 
being Aſſignees of the Bankrupt's Eſtate 
and Effects, by Reaſon of the Miſbehaviour 
of the Commiſtioners in the faid Commiſſi- 


(7) Stat. 5 Geo. 2. c. 30. 8, 31. 

(s) Or on the Petition of the Aſſignee himſelf; but 
it ſeems no Order can be made on this Application, 
- unleſs an 4/ignment has been aZually executed by the 
Commiſſioners to the Aſſignee. See and conſider the 
Preamble to S. 31. of this Statute. 

() In caſe a new Aſſignment ſhall be ordered to be 
made, Bankrupt's Debts, Effects, and Eſtate, ſhall be 
thereby eſſectually and legally veſted in the new Aſ- 
ſignees, who may ſue in their [not their own] Names, 
and may diſcharge Actions and give Acquittances as 
former Aſſignees. Stat. 5 Geo. 2. c. 39, S. 31. 

Cu) Stat. 5 Geo. 2. c. 30. S. 31. 

(w) 7 Vin. Abr. 77. pl. 3» 

On, 
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on, and that the ſaid Bankrupt's Creditors 
ſhould 'prozeed to à Chdice of new Aſſig- 
nees in their Room, and for that Purpoſe, 

that after the ſaid Commiffion ſhould be 
renewed, an Advertizement ſhould be pub- 
liſhed in the London Gazette, appoiſting a 
Meeting of the Creditors of the ſaid Bank- 
rupt for the Choice of ſuch new Aſſignees, 
and after ſuch Choice ſhould be made, his 
Lordſhip did order that the ſurviving Com- 
miſſioners, or any three of them, and the 
fad Aſſignees ſo removed, ſhould join with 
the major Part of the Commiſſioners, to 
be named in the renewed Commiſſion, in 
making an Aſſignment of the ſaid Bank- 
rupt's Eſtate and Effects, to the new 
Aſſignees, ſo to be choſen; and did fur- 
ther order, that forthwith, after the Execu- 
tion of ſuch Aſſignment, the ſaid old Aſſig- 
nees ſhould reſpectively deliver over to the 
new Aſſignees all the Effects of the ſaid 
Bankrupt, remaining in Specie, in the Hands, 
Cuſtody, or Power, of them, or any of 
them, upon Oath; and alſo all Books, Pa- 

pers, and Writings in their reſpective Hands, 

Cuſtody, or Power, relating to the faid 
Bankrupt's Eſtate or Effects upon Oath ; 

and that the ſaid old Aſſignees ſhould de- 
liver Poſſeſſion of the ſaid Bankrupt's real 
Eſtate to the new Aſſignees. 


Lord 
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Lord Hardwicke, (x) upon Petition of 
Creditors, ordered an Aſſignee under a 
Commiſſion of Bankrupt, who became Bank- 
rupt himſelf afterwards, to be removed, 
from being an Aſſignee under the Com- 
miſſion, on Account of his own Bankruptcy, 
and gave the Creditors Liberty to-proceed 
to a new Choice, and further ordered, that 
not only the Aſſignee petitioned againſt, 
but alſo his Aſſignees ſhould join with the 
Commiſſioners. in executing an Aſſignment. 
to the new Aſſignees under the Commiſſion 
againſt the Aſſignee removed. 


(x) Ait. Rep. 97. pl. 43. 


CHAP. 


5 5 da] 


CHAP. v. 


The Conveyance and Sale of the Bank- 
rupt's Eſtate and Effects. 


E will conſider the Power and Au- 
thority of the Commiſſioners to diſ- 
poſe of the Bankrupt's Eſtate and Effects. 


1. As to his real Eſtate. 
2. As to his perſonal Eſtate. 


1. As to his real Eſtate. 
This ſeems reducible to the following 
Subdiviſions, viz. . 
1. What the Commiſſioners may ſell. 
2. What they cannot: and Th" 
3. In what Manner the Sale ſhall be. 


t. What real Eſtate the Commiſſioners 
may fell. 


The (y) Commiſſioners have full Power 
by their Diſcretion, to diſpoſe of all the 
Bankrupts Lands, Tenements and Here- 


(y) Stat. 13 El. c. J. S. 2. This Statute Lord 
Hardwicke ſaid, gave the Commiſſioners an equitable 
as well as a legal Juriſdiction, and that it had been ſo 
conſtrued ever ſince. 4:4. Rep. 77. : 

ditaments, 
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ditaments as well Copyhold (2) as Free- 
hold, which he had in his own Right be- 
fore he became Bankrupt, or which (a) 
deſcended or came to him at any Time 
afterwards, before the Debts to the Credi- 
tors were fully ſatisfied or agreed for; and 
all Lands and Tenements which were pur- 


(z) For they are within all the Statutes of Bank- 
rupts, 2 Com. Dig. 417. The Vendee of a Copyhold 
is to pay the Lord his Fine, and be admitted. Stat. 
13 El. c. 7. S. 3. And if the Lord refuſe upon Ten- 
der of a competent Fine, the Vendee may enter. 
Stone. 127. Billingb. 148. The Copyhold is veſted in 
the Bargainee before his Admittance, though he can- 
not enter, or take the Profits, and he ſhall avoid all 
meſne Acts between the Sale and Admittance. 2 Com. 
Dig. 417. An Aſſignee under a Commiſſion of Bank- 
rupt of a Copyhold Eſtate is a Vendee within 13 El. 
c 7. and not the Parchaſer from the Aſlignee of ſuch 
Eſtate. By Lord Harawicke. Att. Rep. 96. And he 
was of Opinion that an Aſſignee under a Commiſlion 
of Bankrupt, muſt ſurrender a Copyhold Eſtate to a 
Purchaſer, though it is very hard the Lord ſhould ex- 
at two Fines, but no Perſon can make a common Law 
Conveyance of a Copyhold ; it muſt be by Surrender; 
the Commiſſioners, by Stat. 13 El. c. 7. have no In- 
tereſt [2 Show. Rep. 157.] in the Bankrupt's Lands, 
but only a Power to convey, and at firſt the Com- 
miſſioners made Sale to the Creditors, but that was 
found inconvenient, therefore they made general Af- 
ſignments to Truftees to diſtribure the whole. 44, 
Kep. 95. 96. 

(a) Stat. 13 El. c. 7. S. 11. Cr. Car. 568. pl 6: 
Lord Hardawicke ſaid, that if any future real Eſtate 
deſcended to a Bankrupt after the Execution of the 
firſt Bargain and Sale, there muſt be a new one. 4b. 


Rep. 253. Lands deſcended to Bankrupt after Diftri. 
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chaſed. by him (2) jointly with his (c) Wife, 
Children or Child, to his own Uſe, for 
ſuch Intereſt therein as he might (4) law- 
fully part with; or purchaſed with any 
other Perſon upon ſecret (e) Truſt for his 

own Ule. 
They may ſell all the Lands and Tene- | 
ments which'the Bankrupt had at the Time 1 
| of his Bankruptcy in Fee, for Lite, or for in 
; Years; all Rents, Annuities and (f) Offices, | I 


bution are ſubject to a new Sale and Diſtribution, 1 
| Fillingb. 118. but Stone 132. is expreſsly contrary, | | 
; () If two be ſeized jointly, and one becomes {| 
8 Bankrupt and dies, his Part ſhall be ſold, and there 9 
1 ſhall be no Survivorſhip in this Caſe. See the Reaſons [1 '8 
: in Stone 126. Billingb. 111. Good. 89. If the Bank- 1 
. rupt be Jointenant in Fee, for Life, or Years, the | 4 
. Commiſſioners may fell a Moiety. Com. Dig. 530. 1 
h (c) If he be ſeized in Right of his Wife, they may 1 
0 ſell during the Coverture. Com. Dig. 5 30. yet, if a N 
* Purchaſe in the Name of himſelf, and his Wife, and ö 
. Son, was before his trading, the Commiſſioners can- . 
Fi not ſell it. Cro. Car. 550. jl 
W c Gibſen (late Biſhop of London) and Doctor Pury 
" both hold, that if a Patron becomes Bankrupt, the | 
as Commiſſioners may ſell the Advowſon, but if the 1 
a. Church be void at the Time of the Sale, the Vendee N 
* ſhall not preſent to the void Turn, but the Bankrupt p 
* himſelf, becauſe the Turn of a Church is not valuable. 1 


\ 2 Gib. Cod. 704. Burn's Eccleſ. Law. 98. 4 Bac. 8 

11. Abr. 465. And Billingburſt ſays, that without Doubt, 9 
if the Commiſſioners preſent any one for Money, it 

6. is Simony. Billingh 123, See Goed. 116. 


ate (e) Stone 133. Billingb. 114. 
the (f) By theſe are intended Offices of Inheritance, \ 
4. Ke. as Warden of the Fleet, &c. or a Goaler by In- q 


ri. beritance, and not Offices of Truſt, for by Stat. 5 & 6 
ed | any 


— = 
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any future (g) Intereſt, as, a Term to 
commence in futuro; Land () deviſed to 
him; his Wife's (i) Eſtate veſted in Truſ- 
tees before Marriage for her ſeparate Uſe; 
all Lands, ( Tenements, Hereditaments, 


Ed. 6. c. 16. [which prohibits the Sale of Offices of 
Juſtice] they cannot be ſold ; beſides, they are indi- 
viſibly annexed to the Perſon. Billingb. 122. Stone 126, 
See 9 Rep. 48. a. Good. 87. Lord King declared that 
the Office of Serjeant at Mace was not fſaleable, as it 
concerned the Execution of Juſtice ; nor the Place of 
one of the Clerks of the Six Clerks Office, 4:4. Rep. 
212. But the Office of Under Marſhall of the City 
of London, as it does not concern the Adminiſtration 
of Juſtice, is. not within Stat, 5 & 6 Ed., 6. c. 16. and 
may therefore be ſold. By Lord Hardwicke; Ark. Rep. 
210. pl. 177. And be faid that notwithſtanding 
Stone and Billingburſt in their Readings on theſe Acts 
[34 & 35 H. 8. c. 4. and 13 El. c. 7. ] ſay, that only 
Offices of Inheritance are within the Meaning of 
them ; yet he was of Opinion, that their Conſtruction 
was contrary to the expreſs Words of the Acts, for 
that Terms of Years [in Stat. H. 8.] related directly 
to Offices, not in Lands only, but all other Oſſices. 
Atk. Rep. 213. It is obſervable, that Stone's Read- 
ing is pre ealy on Stat, 13 El. c. 7. and on that Sta- 
tute only; that Blllingburſt but jauſt mentions Stat, 
H. 8. and that Lord Hardwicke himſelf on another 
Occafion declared, that the Statute of Henry the 8 
had been ſo much altered by ſubſequent Acts, that it 
did not deſerve any Conſideration.” A1. Rep. 77. 
2rere therefore the above Diam of Lord Hardwicke, 
concerning Stone and Billing hurt. | 

(g) Com. Dig. 530. 

() Stone 125. Good. 88. 

() 10 Mod. 247. Wi. Rep. 248 but Vil. Rep. 

58. ſeems contra. 

(4) Stat. 1. Jac. c. 15. 8. 5. 

Annuities, 


es, 
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Annuities, Offices, and Fees, conveyed, or 
cauſed to have been conveyed by him to 
any of his Children, or other (/) Perſon, 
or into any other Men's Names, as amply 
as if the Bankrupt, at the Time of his 
Bankruptcy, had been actually ſeized in his 
own Name of the like Intereſt; and alſo 
Lands whereof he ſhall be reputed (mn) 
Owner, and with the Conſent of the true 
Owner, ſhall take upon him the Sale and 
Diſpoſition, though formerly conveyed by 
him to ſuch true Owner for valuable Con- 
ſideration, and all Lands extended () after 
his becoming Bankrupt, on Pretence of 
his being Accountant, or indebted to the 
King, if upon Examination of the Com- 
miſſioners on Oath, it be found, ſuch Debt 
be due to ſuch Accomptant or Debtor, on 
a Contract not originally made between 


(1) So, if they are conveyed before his Bankruptcy, 
in Conſideration of Marriage, to the Uſe of himſelf, 
and his Wife, though the Wife 1s not named by the 
Statate, for ſhe is within the Intent. Szy/e. 289. 
B. in 1718, after Marriage, conveyed his real Eftate 
to Truſtees in Confideratron of 5s. and other valuable 
Conſiderations, in Truſt for himſelf for Life, to his 
Wife for Life, then to his eldeſt Son, if he furvived 
his Father and Mother, and ſo to his ſecond Son, &c, 
B. afterwards became Bankrupt; Lord Hardwicke 
faid, that this Conveyance fell directly within this 
Clauſe of the Statute. 44, Rep. gz. pl. 41. See 
Bur, Rep. 472. 

(+) Stat. 21 Jac. c. 19. S. 11, 

() Stat, 21 Jac. c. 19. S. 10. 
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him and the Bankrupt, but made with or 
in Truſt for ſome other Perſon; they may 
ſell a (0) Poſſibility of Right belonging to 
the Bankrupt; and any (p) of his Lands 
or Tenements, wherein he ſhall be ſeized 


of an Eſtate (q) Tail, in Poſſeſſion (79, 


Remainder, or (5) Reverſion, unleſs the 
Remainder or Reverſion ſhall be in the 
Crown, of the Gift of the Crown, and ſuch 
Sale ſhall be good againſt all ſuch Iſſues 
in Tail, Remaindermen, and Reverſioners, 
whom the Bankrupt himſelf might have 
barred by common Recovery or other Means. 
They (t) may fell an Ettate, which the 
Bankrupt has, to commence upon a Con- 
tingency; and all Equities of (4) Redemp- 


(o) Wil. Rep. 385. 3 Vil. Rep. 132. pl., 30. Good. 
83. 84. By the laſt Act the Bankrupt is to'deliver all 
the Eſtate he is intereſted in, er wheteby he (hath or 
may expect any Profit, Poſſibility of Profit, &c. Stat. 
5 Geo..2, e. 30. S. 1. | 

(p) Stat. 21 Jac. c. 19. S. 12. Stone 125. 126. 
() They may fell a Copyhold intailed, which by 
Cuſtom may be intailed and cut off, . otherwiſe, if 
there be no fuch Cuſtom. Stone 127. Billingb. 148. 

(r) Lord Hardwicke obſerved, that this was but 2 
Night Advantage to Creditors, A.. Rep. 79. 

(s) Srone 128. 

(t) Star. 21 Jac. c. 19. S. 13. Stone 125. See Stone 
12. Billingh. 116. & Good. 88. 2 Fern. 97. whether 
the Commiſſioners may, by the Equity of the Statute, 
appoint one to enter for a Condition broken. 

(u) Stone 125. Billingb. 148. 149, Good. 89. See 
Nel/. Ch. Rep. 102, Ch. Cal. 17. 2 Kern, 97. 286. 
pl. 274. ö 
tion 
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tion upon mortgaged Eſtates ſhall be at 
the Diſpoſal of the Commiſſioners; for 
they ſhall have Power to redeem the ſame, 
as the Bankrupt himſelf might have done, 
and after Redemption to ſell them. 

A Merchant makes a Feoffment in Fee 
upon Condition, upon Payment of Money 
to re-enter, he becomes Bankrupt, the 
Commiſſioners may tender (w) the Money 
at the Day, and ſell the Land. 


2. What real Eſtate the Commiſſioners 
cannot fell. 


The Commiſſioners cannot (x) ſell Lands, 
&c. aſſured by the Bankrupt before he 
became Bankrupt, ſo as ſuch Aſſurance was 
made bond Fide, and the Party to whoſe 
Uſe made; was not ; privy or conſenting to 
the Purpoſe of the Bankrupt, to deceive 
his Creditors, at or before ſuch Aſſurance; 
nor '(y) Lands which the Bankrupt had 


fold by Deed indented, though the Inrol- 


ment was after the Bankruptcy nor Lands, 
whereof an Extent (2) was ſerved, before 


(w) Stone 125. Bellingh. 148. 149. Good. 89. 

(x) Stat. 13 El. c. 7. S. 12. Mo. 594. pl. 805, 
March. 34. pl. 67. Billingh. 113. 

(y) V. Jo. 203. 

(z) Stat. 21 Jac, c. 19. 8. 9. Nor Lands whereon 
a Statute has been extended, though the Liberate was 
not ſued before his Bankruptcy, Cro, Car, 149. 
. Jo. 203. 

the 
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the Party became Bankrupt; nor Lands 
purchaſed or conveyed by the Bankrupt 
upon the Marriage (a) of any of his Chil- 
dren, both Parties being of Years of Con- 
ſent; ſo, if Land be ſettled in Truſt for 
the Wife of B. by the Anceſtor of ſuch 
Wife, and B. becomes Bankrupt, the Aſſig- 
nee ſhall have no (5) Benefit of ſuch Truſt, 
during the joint Lives of B. and his Wife; 
ſo, if the Father of B. covenant upon tns 
Marriage to pay 15/. a Year to B. during 
the Life of the Father, and B. becomes 
Bankrupt, the Aſſignees ſhall not (c) have 
the Benefit of ſuch Agreement; neither can 
they fell the (d) Barony of a Peer; nor 
Lands (e) deviſed to the Bankrupt's Wife; 
nor a Settlement (f) made by a Bankrupt, 
when he was not a Trader. | 

No (g) Purchaſer for valuable Conſide- 
ration ſhall be impeached, unleſs the Com- 
miſſion was ſued out within five Years after 
he became Bankrupt ; ſo, if the Bankrupt 
be afterwards outlawed, and A. gives Mo- 
ney for a Leaſe of his Land from the King, 


(a), Stat. 1 Jac, c. 15. S. 5. 

(5) 2 Yera. 96. pl. 89. 

(c) 2 Vern. 194. pl. 176. 

(4) Stone 125. 

(e) Eq. Caf. Abr. 54. pl. 6. 7 Vin. Abr. 95. pl. 43. 
2 Vern, 96. pl. 89. 2 Wil, Rep. 316. pl. 91. 319. 

(Cf) Fil. Rep. 298. pl. 75. 

(2) Stat. 21 Jac, c. 19. S. 14. Keb, Rep. 722. pl. 54 


before 


E 
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before the Commiſſion ſued, he will be a 
Purchaſer () bond Fide for ſo much. 


3. In what Manner the Sale ſhall be. 


The Commiſſioners ſhall cauſe all the 
Bankrupt's Lands, Tenements, Heredita- 
ments, Fees, Annuities, and Offices to be 
(i) ſearched, viewed (&), and appraiſed to 
their full Value, and fell the ſame by Deed 
(1) indented and (nn) inrolled, in one of her 
Majeſty's Courts of Record, or (#) divide 
the Lands, &c. proportionably among the 
Creditors. 

Lord (o) Hardwicke was of Opinion that 
Commiſſioners of Bankruptcy ought not to 
be ſo extreamly nice, as to preclude a Per- 
ſon from being a Purchaſer, becauſe he 
happened to have out-ſtayed the Time ſet 
by the Commiſſioners, and compared it to 
the Caſe of Eſtates ſold before Maſters for 


(% Salk. 109. but guere, and ſee Com. Dig. 532. 

1) Stat. 13 El. c. J. S. 2. 

(4) And though there be no View of the Lands by 
the Commiſſioners before the Sale, it will be good. 
Com. Dig. 5 34. 

(/) Stat. 13 El. c. 7. S. 2. 21 Jac. c. 19. S. 12. 

(*) Stat. 13 El. c. 7. S. 2. 21 Jac, c. 19. Se 12. 
Carth, 178. 2 Show, Rep. 156. Ventr. 360. Skin. 30. 

I. 6. 7. Fo. 196. 197, 12 Mod. 3. Lerd Cote ſays, the 
eed need not be inrolled, becauſe the Act ſays, by 
Deed indented and inrolled, or other. 2 Rep. 25. 20. 

(x) Stat. 13 El. c. 7. S. 2. 

(e) 4th. Rep. 202. 203. 

Payment 
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Payment of Creditors, and that the Ad- 
vertiſements in Cafes of Sales before Com- 
miſſioners of Bankrupts ſhould not be gene- 
ral for a Meeting in order to ſell a Bank- 
rupt's Eſtate, but ſhould name the Hour 
as Maſters (p) do, and that after the Time 
expired, if the Commiſſioners were not gone, 
that they ought to admit a better Bidder, 
in order to give the Creditors as great a 
Satisfaction for their Loſs as poſſible. - 


2. As to the Bankrupt's perſonal Eſtate. 


This ſeems reducible likewiſe to the ſame 
Subdiviſions to which we reduced our Con- 
ſiderations on the Bankruprt's real Eſtate, 
VIZ. 


1. What the Commiſſioners may ſell. 
2. What they cannot : and 
3. Ia what Manner the Sale ſhall be. 


(p) Who always advertiſe the Eſtate to be fold at a 
definite Time, as between the Hours of ten and 
twelve, that they may not be under the Neceſlity of 
ſtaying beyond that Lime; but if a Perſon comes to 
bid, even after that Time, before the Mafler is gone, 
he is admitted notwithſtanding. 4:4, Rep. 202. 203. 


1. What 


Ch 
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1. What perſonal Eſtate the Commiſſioners 
may ſell. 


The Commiſſioners may (4) ſell all (7) 
Money, Goods, Chattels, Merchandizes, 
Wares, and () Debts of a Bankrupt where- 
ever found; they are empowered to aſſign 
or diſpoſe all the () Debts due to and 
for the Benefit of the Bankrupt, to the 
Uſe of the Creditors, - and the ſame Diſpo- 
ſition of the Debts ſhall veſt the Property 
in the Perſon to whom aligned by the 


2) Stat. 13 El. c. 7. S. 2. and Goods, &c. which 
come to the Bankrupt after Diſtribution, are ſubject 
to a new Sale and Diſtribution, according to Billingb. 
118. but Stone 132. expreſsly ſays they are not, 

(r) Though the Bankrupt pay his Money to any 
Creditor for a juſt Debt. 2 Rep. 25. b. 26. a. contra 
by Stat. 1 Jac. c. 15. S. 14. See fol. 95. They may 
ſell Monies due to a Bankrupt upon a Judgment. 
W. Fo. 215. pl. 4. 

(s) Though transferred into other Mens Names, in 
as ample Manner as if the Bankrupt had been aQually 
poſſeſſed thereof, except the ſame were transferred 
upon the Marriage of his Children, (both the Parties 
married being of Years of Conſent) or ſome other va- 
luable Conſideration, Stat. 1 Jac, c. 15. 8. 5. And 
alſo Debts due to the Bankrupt's Wife, though un- 
recovered. Wil. Rep. 249. 10 Mod. 160. 243. G. 
Caf. 318, 

(t) Lord Hargwiche was of Opinion, that the Debts 
here mentioned meant Debts due at the Time of the 
Bankruptcy, or when the Commiſſion iſſued, which 
was the ſame, for it was hen only that the Creditors 
were to have a Portion Rate like. A. Rep. 78. 


Commiſtioners, 


- — 
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Commiſſioners, as fully as if the Bond, 


Judgment, or Contract, whereupon che 


Debt ſhall ariſe, had been made to the 
Perſon to whom the ſame ſhall be ſo aſſign- 
ed, ſo that the Bankrupt ſhall not after- 
wards: recover, releaſe; or diſcharge the 
ſame, nor ſhall it be attached as a Debt of 
the (#) Bankrupt ;-they may aſſign on ( 
Obligation taken in another's Name to the 
Bankrupt” s Ule. 

The Commiſſioners may fell all the- (* 
Goods of the Bankrupt, though he fold 
them bond Fide after his Bankruptcy, and 
before the Commiſſion awarded; ſo, if he 
made a (y) Gift to a Creditor of them; or 
had ſold (=) them in Market (a) overt; a 
(% forieori, Goods fold by the Bankrupt 
Fc the Commiſſion, before Seiſure; they 
may fell his Goods in (c) Treland; his 


() Stat. 1 Jac. c. 15. S. 13. The Preamble ob. 
ſerves, ** that the Power and Authority given to Com- 
miſſioners touching Debts due to Bankrupts was not 
ſo full and perfect, as that the full Benefit thereof, in 
due Courſe, could be employed to the Vie of the Cre- 
ditors as intended.” 

(w) Noy's Rep. 142. Palm. 5OG. 

(x) Com. Dig. 531. 

{y) Com. Dig. 525. 

(Z) For the Sale is avoided by Relation. 
Rep. 33- 
(a) By Twi/den, Lev, Rep. 174. Sid. 272. 2 Kel. 
Rep. 33. 

(5) Mo. 594. Pl. 805. 

(c) _— 123. Good, 114. Com, Dig. 531. 

Goods 


2 Keb. 


Is 
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Goods (d) forfeited, and ſeized by a Capias 
utlegatum after the Bankruptcy, and before 
the Commiſſion, for a Bankrupt ſhall nor 
defeat his Creditors, by his Act, or (e) 
Default; ſo the Goods of a Bankrupt (#) 
Felon ſhall go among the Creditors ; they 
may fell an Heriot (g) Relief, &c. due to 
the Bankrupt; a Legacy (b) given him, 
for which he had a Decree ; ſo they may 
his Share of the Partnerſhip Trade (5) 
mortgaged to a Partner; his Pay (&) as an 
Officer in the Army. | 

They may ſell all (7) Goods whereof the 
Bankrupt ſhall be reputed () Owner, and 


(4) Salk. 109. 

(e) L. C. Baron Comyns ſays, that it was reſolved 
otherwiſe in the Exchequer. Hil. 6 Geo. Com. Dig. 5 32. 

Stat. 5 Geo. 2. c. 30. S. 1, 

(s) Com. Dig. 5 32. . : 

(% 2 Vern. 432, 433+ or which was left him after 
his Certificate figned by Number and Value of Crea;- 
ors, and the Commiſſioners ; but before it was confirmed 
and allowed by the Great Seal. 2 Bar. Rep. 719. 

() Unleſs it was delivered at the Time of the 
Mortgage, becauſe otherwiſe it is a deluſive Credit, 
and falls within Stat. 21 Jac. c. 19. S. 11. 2th. 
Rep. 183. | 

(4) 4th, Rep. 214. 

(%) Lord Hardwicke ſaid, that the Proviſions in 
8. 11. of this Statute, with Reſpect to legal Intereſts, 
mult be followed as to equitable ones; that Chojes in 
Aion therefore were within the Meaning of the Act, 
and included in the Words Goods, &c. Ath. Rep. 184. 

(n) Stat. 21 Jac. c. 19. S. 11. Counſel ſaid, that 
continuing in Poſſeſſion was always looked upon as 


K with 
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with the Conſent of the true Owner, ſhall 
take upon him the Sale and Diſpoſition, 
though formerly conveyed (u) by the Bank- 
rupt to ſuch true Owner for valuable Con- 
ſideration; and all Goods extended (0) 
aſter his becoming Bankrupt, on Pretence 
of his being Accountant, or indebted to 
the King, if upon Examination of the 
Commiſſioners on Oath it be found, ſuch 
Debt be due to ſuch Accomptant, or Debtor 
on a Contract not originally made between 
him and the Bankrupt, but made with or 
in Truſt for ſome. other Perſon; ſo, Goods 
taken in (p) Execution after an Act of 


Evidence of Fraud, that this Law was only declarati ve 
of what was the Law before. Bur. Rep. 474. 
* Lord Hardwicke ſaid, that this Statute ex- 
tended to conditional as well as abſolute Sales. 44. 
Rep. 183. 

() Stat. 21 Jac. c. 19. S. 10. 

(2) 45 it ſcemeth. Lew. 173. reſolved. Bur. Rep. 24. 
37. Lord Raym. 725. Bur. Rep. 36. Freem. 397. 
Pl. 516. (6.) Keb. Rep. 930. pl. 36. 2 Keb. Rep. 34. 
3 Keb. Rep. 480. pl. 17. 3 Lev. Rep. 69. 191.Execution 
executed, cannot be defeated by a Commiſſion of 
Bankruptcy. 3 Mod. 236. Comb. 121. Show. Rep. 146. 
2 Ventr. 169. 170. but this not Law. Yet if the 
Goods of a Bankrupt are ſeized in Execution after the 
Bankruptcy, and fold by the Sheriff, the Commifſi- 
oners cannot aſſign the Money raiſed by the Sale, but 
they, muſt aſſign the Goods themſelves, 3 Lev. Rep, 
192. So if Goods are taken in Execution by the 
Sheriff at the Suit of the Bankrupt, they cannot be 
aſſigned till they come to the Hands of the Bankrupt, 
V. Jo. 215. pl. 4. Cro. Car. 166. pl. 12. 176. 


Bankruptcy, 
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Bankruptcy, though the Writ bears 7 eſte 
before; ſo a Judgment Y, obtained by a 
Creditor after an Act of Bankruptcy ſhall 
be avoided ; ſo if the Bankrupt had granted 
or pledged his Goods for Payment of Mo- 
ney, the Commiſſioners may pay or tender 
the Money, and then (7) ſel] the Goods. 


2, What DOS Eſtate the Commiſſioners 


cannot fell. 


The Commiſſioners cannot (5) fell () 
Stock which the Bankrupt had as Truſtee 
only, for Payment of the Debts of another; 
nor (u) Goods originally the Plaintiff's, and 
which the Bankrupt had no more than a 
bare Authority to ſell for the Plaintiff's 
Uſe; nor Effects which the Bankrupt had 
as ( Executor, or (x) Factor; nor Goods 


4. pl. 24. Nor Damages which the Bankrupt may 
recover for Treſpaſs or Slander, before they are aſcer- 
_ 62 Judgment. . Fo. 215. pl. 4. Cro. Car. 
166. 167. 

7) Cam. Dig. 532. 12 Mod. 446. 

(r) Stat. 21 Jac, c. 19. 8 13. 

(-) Com. Dig. 533. Wil. Rep. 314. pl. 81, id. 321. 
( Lord Parker faid, that it would leflen the Credit 
of the Nation to make er 1% Stock liable to Bank- 
roptcy. 3 VII. 59 187. Note [A.] 

(a) Wil. Rep. 318 

(20) Comb. 185. Fhowns Rep. 294. 10 Mod. 161. 
245. Gild, Caf. 323. 11 Mod. 139. il. Rep. 25 6. 
319. See fol. 21. 

(x) Vi. Rep. 319. 7 Vin. Abr. 89. pl. 5. in Notes. 
3 Mil. Rep. 185. pl. 44. : 
K 2 delivered 
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delivered ) antecedent to an Act of Bank- 
ruptcy, though accepted ſubſequent; nor 
Goods whereof an Execution was (2) exe- 
cuted, before he became Bankrupt; nor 
Goods taken (a) in Execution for the 
Bankrupt, before the Return of the Writ 
ſo, if an Execution be made after an Act 
of Bankruptcy, and before (4) Notice of 
it, upon a Writ teſted before the Bankruptcy, 
Trover does not lie by the Aſſignees againſt 
the Officer; if a Leſſee for Years has a 
Covenant for Renewal, .the Aſſignee ſhall 
have no (c) Benefit of it; nor of a (4) 
Legacy left the Bankrupt's Wife, nor of a 
Bond (e) on Marriage to leave her a Sum 
of Money. \ 5510100 
They cannot fell Goods purchaſed or 
conveyed by the Bankrupt upon the (/ 
Marriage of any of his Children, both 


(y) 10 Mod. 432. Stra. 165. Fortęſc. Rep. 35 3. 
(z) Stat. 21 Jac. c. 19. 8. 9. ; 
(a) Cre. Car. 166. pl. 12. 176. pl. 24. V. Jo. 215. 
pl. 4. Yet Goods not taken in Execution may be 
ſold, though the Writ of Execution was delivered to 
the Sheriff before his Bankruptcy. 3 Lew. Rep. 70. 


192. 
18 Ley. Rep. 173. Sid. 271. pl. 27. 

(e) 2 Vern. 97* Ch. Caſ. 17. 18. 

(4) Ch. Pr. 121. 

(e) 2 Vern. 662. pl. 587. 2 Wil. Rep. 298. other- 
wiſe of ſuch a contingent Bond, 2 Vil. Rep. 497. 

Nor Debts in ſuch Caſe, or for ſome other va- 
luable Confideration transferred into other Men's 
Names. Stat. 1 Jac. c. 15. S. 5. 


Parties 
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Parties being of Years of Conſent; they 
cannot aſſign Debts (g) paid by a Debtor 
to the Bankrupt, truly and bong Fide, be. 
fore he underſtood him to be Bankrupt; 

nor Debts due to him as Executor, bu: it 
is for this particular Reaſon, becauſe they 
are appropriated to pay the Teſtator's 
Debts; and if they were aſſigned, it 
would be a 8 viz. a Devaſtavit; 

nor Goods () bought of a Bankrupt bong 
Fide for valuable Conſideration, before 
Notice of the Bankruptcy; nor Goods de- 
livered by a Bankrupt purſuant to an ( 
Award confirmed in Chancery without Fraud, 
before Notice that he was Bankrupt; nor 
Goods conſigned (%#) to the Bankrupt but 
not paid for, which the Owner before De- 
livery, hearing that he was Bankrupt, and 
changing his former Conſignment, conſigns 
to another; nor Goods bond Fide (1) fold to 
the Bankrupt i in the uſual Courſe of Trade, 
before Notice that he was become Bank 
rupt; nor a Bond, &c. aſſigned (n) by the 


(g) Stat. 1 Jac. c. 15. S. 14. 3 Kes. Rep. 190. 
pl. 38. ſee fol. 95. Note (r). 
8 Wil. Rep. 254. 10 Mod. 162. 163. 245. Gil 

2 

(bY So it ſeemet h. Skin, 149. pl. 21. 

(i) Quere 2 Vern. 230. 

(% Contra at Law, but fo reſolved in Equity. 
2 Vern, 203. pl. 187, Ati, Rep. 248. 249. 

(1) Stat. 19 Geo. 2. c. 32. 8. 1. 

(m) 2 Fern. 428. pl. 390. 

K 3 Bankrupt 
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Bankrupt for a juſt Debt, before his Bank- 
ruptcy ; ſo they cannot aſſign Money given 
by the Bankrupt after (u) an Act of Bank- 
ruptcy committed, to put his Son Appren- 
tice, being the uſual Rate, and given ſeveral 
Years, before he appeared to be Bankrupt ; 
nor ( Money recovered againſt a Bank- 
rupt, before Notice ; nor Money which be- 
tore the ſuing forth of the Commiſſion, 
was bond Fide; and in the uſual Courſe of 
Trade () received of the Bankrupt, before 
the Perſon receiving had. Notice that he 
was become Bankrupt ; nor Debts or Goods 
aſſigned by him, before he became Bank- 
rupt, to his Security on his being appoint- 
ed Receiver of the Court of 0 7 Chancery. 


3. In what Manner the Sale tall be. 


The r) Aſſignment may be made to 
the Creditors who come in, of all the Goods 
of the Bankrupt, for Satisfaction of their 
reſpective Debts rateably; or to any in 
Truſt, and for the equal Benefit of all the 
Creditors; and 'if all the Creditors have 


(n) Reſolved in 3 Lev. Kip: 58 59. doubted i in 
Shin. 21. pl. 21. 
(e) 3 Keb. Rep. 231. 232. 5 | 
(D] Stat. 19 Geo, 2. c. 32.S, 1, 
) Bur. Rep. 472. _ | 


(r) Com, Dig. 535. 


T" 
11177 


to 
)ds 
er 
in 
the 
ave 


in 


ſoint 


Ch: 5. Perſonal Eſtate. 199 

a joint Debt, the Goods may be aſſigned to 
them (5) generally. 

The Commiſſioners ſnall cauſe the Bank- 
rupt's Goods, &c. to be (7). ſearched, (u 
viewed, and appraiſed to the beſt Value; 
or otherwiſe to order the ſame for Satisfeac. 


tion, and Payment of Creditors; and they 


1 grant and aſſign, or otherwiſe difpole 
all (w) Debts due to the Bankrupt. 
The Commiſſioners ſhall aſſign the Bank- 
rupt's Eſtate and Effects unto the (x) Aſſig 
nees (0 choſen by che (2 Creditors. 


(:) But a general Alignment of the Goods to the 


Creditors, who have ſeveral and different Debts, is 
not good. 2 Rep. 26. 6. 

) Stat. 13 El. C 7. 8. 2. 

2 Though there be no View of the Goods by 
the Comm'ſlioners before the Sale, it will be 1 
2 Rep. 26. 4. 

(0 Stat. 1. Jac. . c. 15. S. 13. the Aiſignment is 
good, though the Debt aſſigned is more than was due. 
7. Raym. 7; 7. 


(x) The Aſſignees ſhall Keep diſtin& Books of Ac- 
count, wherein they ſhall duly enter all Money or 


other Effects which they ſhall have got ia or received 


out of the Bankrupt's Eſtate, to which Books every 


Creditor ſhall, at all reaſonable Times, have free Re- 


ſort, and inſpect the ſame as often as they ſhall think 


fit. Stat. 5 Geo. 2. c. 30. S. 26. 


(y) Stat. 5 Geo. 2. c. 30. S. 26. Dr. Blackflone' 


ſeems much miſtaken about the Choice of Aſſignees. 
See 2 Black. Com. 480. 481. Lord Hardwwicke ſaid, 


that when Aſſignees were choſen under a firſt Com- 
miſſion, all the Eſtate and Effects of the Bankrupt: 
were veſted in them, and he was incapable of carrying: 


* Lord 
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Lord Chancellor (a) Hardwicke recom- 
mended it to the Commiſſioners of Bank- 
rupt, to except Copyholds out of the 
Deed of Aſſignment of the Bankrupt's 
Eſtate, becauſe it would fave the Expence 
of two Times; for the Commiſſioners, 
where the Creditors could meet with a 
Purchaſer of the Copyhold, might convey 
to him in the firſt Inſtance. 

Commiſſioners of Bankrupts having made 
an Aſſignment of the Bankrupt's Eſtate, 
and the Bankrupt afterwards obtains his 
Certificate, cannot (4) make a ſubſequent 
Aſſignment. 

Lord (c) Hardwicke thought it very 
proper that the Words “ jointly and ſeve- 
rally” ſhould be inſerted in the Aſſignment, 
for the Safety and Security of each reſpec- 
tive Aſſignee. 

No (a) Schedule ſhall be annexed to any 
Deed of Aſſignment of the perſonal Eſtate 
of a Bankrupt fram the Commiſſioners to 
the Aſſignees. 


on any Trade, and all his future perſonal Eſtate was 
affected by the Aſſignment, and every new Acquiſition 
would veſt in the Aſſignees, 4th. Rep. 253. 

(z) No Creditor ſhall be permitted to vote in the 
Choice of Aſfignees whoſe Debt ſhall not amount to 


_ ten Pounds. Stat. 5 Geo. 2. c. 30. S. 27. 


(a) Ak. Rep. 96. 

(5) Eq. Caſ. Abr. 54. 2 7. 2 Eq. Caſ. Abr. 124. 
pl. 2. 7 Vin. Abr. 88. pl. 12. Vil. Rep. 385. 380. 
Gilb. Eq. Rep. 141. 

(c) Ati. Rep. go. 

(4) Stat, 5 Geo. 2. c. 30. S. 42, CHAP. 
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The Examination and Commitment 
of the Bankrupt, and of his Wife, 


and others. 


HE Commiſſioners . (e) may (f) ex 
amine as well by Word of Mouth as 
on Interrogatories in Writing every., Bank- 
rupt touching all Matters relating to his 
(O Trade, Dealings (4), Lands (J, Tene- 
ments, Goods, Chattels, Effects, Debts, 
Bills, Bonds, Books of Account, and ſuch 
other Things as may tend to diſcloſe his 
Eſtate, or ſecret Grants, Conveyances, 
and eloining of his Lands, Tenements, 

Goods, Money, and Debts, as the Com- 
miſſioners ſhall think meet; and they may 
alſo examine in Manner aforeſaid every 


(e) stat. Ge 2. c. 30. 8. 16. 

ln Cite any Bankrupt is in Pxecutioh.'s at the 
Time of iſſuing the Commiſſion, and is willing to 
ſabmit to be examined, but cannot be brought before 
the Commiſhoners, they ſha}l attend the Bankropt in 
Cuſtody, and take his Diſcovery. Stat. 5 Geo. 2. 
c. 380. J 6, . 

e) Lord Chaiibeltor Parter ſaid, that un Stat. 
5 Geo, c. 24. [expired] the Commifſioners could not 
examine the —— himſelf WED) his Bank- 
ruptcy. Nil. Rep. 611. | 

(5) Stat, 5 Geo. 2. c. . an 


(i) Stat, 1 Jac. c. 15. 8 WT ROTY 
K 5 Perſon 
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Perſon duly ſummoned before, or preſent 
at any of their Meetings, touching all Mat- 
ters relating to the Perſon, Trade, Deal- 
ings, Eſtate, and Effects of the Bankrupt, 
and any Act of Bankruptcy committed by 
him, and“ alſo reduce into Writing the An- 
ſwers ot verbal Examinations of the Bank- 
rupt or other Perſon, had or taken before 
them; which Examination ſo reduced into 
Writing, the Party examined N fign and 
{abſcribe. 

If (D any Perſon, bein Kon or ſuſ- 
pected to have any Part of the Bankrupt's 
Lands, Fenements,” Hereditaments, Goods, 
Chattels or Debts, or to be indebted to 
or for his Benefit, ſhall (after lawful Warn- 
ing to the ſaid Perſon given, to come be- 
fore the ſaid Commiſſioners to be examin- 
ed, according to the Intent of 13 Eliz. 
c. 7. Sect. 5.) refuſe to come, or ſhall not 
come before the Commiſſioners at the Time 
appointed, having no lawful Impediment 
(ſuch as ſhall. be admitted and allowed of 
by the Commiſſioners, and which ſhall be 
then ſignified, or made known to them at 
the Time of their Aſſembly) or that any 
ſuch Perſon, having Knowlelie or Warn- 
ing of any other Meeting of the Commiſſi- 
oners, ſhall not come and appear before 
them at ſuch Time as he lawfully may 

Stat. 5 Geo. 2. c. 30. 8. 16. 


(4) Stat. 1 Jac, 15. S. 10. 
come, 


1 
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come, having no ſuch lawful Impediment. 
as ſhall be then made known to them, and 
by them admitted and allowed of as afore- 
ſaid, or being come before them, ſhall refuſe 
to be ſworn, and to make Anſwer to ſuch Ia- 
terrogatories as ſhall be miniſtered unto him, 
according to Stat. 13 El. c. 7. they may 
commit to ſuch Ward and Priſon, as to 
them ſhall be thought meer, ſuch Perſon 
as ſhall ſo refuſe to be ſworn, and make 
Anſwer to ſuch Interrogatories to be mini- 
ſtered as aforeſaid, and direct their War- 
rants to ſuch Perſons as to them ſhall be. 
thought meet; to apprehend ſuch Perfon- 
as ſhall refuſe to appear before them as 
aforeſaid, and to bring him before them 
to be examined as aboveſaid, and upon 
his Refuſal to come before them as afore- 
faid, they may commit the Parties ſo re- 
fuſing, to ſuch Priſon as they ſhall think 


meet, there to remain without Bail or Main- 


prize, until ſuch Time as the Perſon ſo 
refuling to come, or to be {worn to anſwer” 
before the Commiſſioners, do (1) ſubmit” 
himſelf to them, (in) and be by them ex- 


% By Holt Ch. Juſt. ſabmis in this Statate does not 


mean an Act of humble Submiſion, hut only to make 


Anſwer to the Queſtion propoſed. Lord Raym. 100, 


(n) The Word and in this AR L. C. J. Halt ſaid, - 
meant (i ; and tied the Submiſſion to that parti- 


cular Purpoſe, . Lord Ray. 100, 
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amined according to 13 Eliz. c. 7. and 


1 Jac. () c. 15. 
If any (o) Bankrupt or other Perſon fhall 


refuſe to anſwer, or ſhall not fully anſwer 
to the Satisfaction of the Commiſſioners, 
all lawful Queſtions put to him by the 
Commiſſioners, as well by Word of (p) 
Mouth, as on (9%) Interrogatories in Writ- 
ing, or ſhall refuſe to ſign and ſubſcribe 
his Examination ſo reduced into Writing, 


— 


( Mr. Juſt. Fofter faid, that the Powers under this 
Statute continued ſtill in Foree, notwithſtanding the 


ſabſequent Statutes. 2 Bur. Rep. 1124. 


(e) Stat. 5 Geo. 2. c. 30. S. 16, 
(p) Previous to this Statute, a Bankrupt was diſ- 


charged by the Court of King's Bench on his, Habras 
Corpus, from a Commitment of the Commiſhoners, 
becauſe they had not exhibited Interrogatories (which- 
are a Term known in the Law, and import that the 
Queſtions were put into Writing, 2 Stra. £80.) to 
him, and examined him thereon; and Holt held a 
Bankrupt ought to have a Copy of them, and Time 
to confider of his Anſwer. 2 Stra. 880. Barnard, 
K. B. 398. Sef. Caf. 333. 334 But Lord Hardwicke, 
even under Statute 5 Geo. 2. refuſed a Perſon ſum- 
moned by the Commiſſioners in order to be examined 
touching his Trade and Dealings with the Bankrupt, 
a Copy of the Interrogatories or Time to prepare 
himſelf for his Examination. At. Rep. 205. pl. 108. 
Lord Holt's Reaſon that the Interrogatories ſhould be 
reduced into Writing was, becauſe then it would ap- 
pear, whether the Queſtions were proper, and if one 
of them was improper, he ſaid the Prifoner ſhould be 
diſcharged. Barnard. K. B. 339, 
(4) Stat, 1 Jac. c. 15.S. 8, 


(not 


ot 
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(not having a reaſonable ( Ohjection, 
either to the wording thereof or gther- 
wiſe, to be allowed by the faid Commiſ- 
ſioners); they may by Warrant under their 
Hands and Seals commit him to ſuch ( 
Priſon as they ſhall think fit, there to 
remain without Bail or Mainprize, until 
ſuch Time as he ſhall (f/) ſubmit Himſelf 
to the Commiſſioners, and full Anſwer 
make to their Satisfaction, to all ſuch 
Queſtions as ſhall be put to him, (which 
Queſtions (4) muſt be (w) ſpecified in the 
Warrant of Commitment), ' and-«() until 


(r) Lord Hardwicke ſaid, if the Bankrupt had an 
Objection to the Queſtion,” he muſt 'demur to the In- 
| terrogatories, and the Court of Chancery would judge 


of the Queſtion upon Petition. Ard. Rep. 200. 


(5) Bankrupt or other Perſon committed by the 
Commiſſioners ſuffered" to eſcape or go out of Priſon, 
until duly - diſcharged, Gaoler to forfeit 5 Col. and 
10ol, more if he refuſes to ſhew ſuch Priſoner to a 
Creditor who produces a Certificate from the Com- 
miſſioners (which they are to give gratis) of his bav- 


ing proved his Debt under the Commiſſion. See 8 
5 Geo. 2. c. 30. S. 18. 19. 


(:) Lord Cb. Juſt. Vilnot ſaid, the Submiſſion aloe 


tat, 


was not enough, he muſt ſubmit to be examined from 


Time to Time. 2 Bur. Rep. 1125. 
(2) Stat. 5 Geo. 2. c. 30. S. 17. 


(w) Lord Hardwicke ſaid, that if the Bankrupt re- 


fuſed to anſwer any Queſtion, and the Commiſhoners 
committed him, and the Delinquent brought an Ha- 
beas Corpus, the Queſtion muſt be ſet forth particu- 


larly, that the Judges might judge, whether it was a 


lawful Queſtion or not. 41. Rep. 200, 
(x) Stat. 5 Geo. 2. c. 30. S. 16, 


he 
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he ſhall ſign and ſubſcribe his Exami- 


nation. 


That a Bankrupt ' notoriouſly - prevari- 
cated ſeems not a ſufficient Cauſe of Com- 
mitment, for every Prevarication is not; 
and it is not ſaid he prevaricated upon 
his Examination, relating to the (0) Dil- 
covery of his Effects, but only that he 
prevaricated upon his Examination, which 
might be in a Matter the Commiſſioners 
had no Power to inquire into. Lord Ray— 
mond ſaid, a Man might prevaricate on his 
firſt Examination for half an Hour, yet 
in the Concluſion he might make a full 
and ample Anſwer, and therefore it was 
not at all proper to ſend a Man to Priſon 
for ſuch a Piece of Conduct; and that 
Nothing was more common than ſuch Be- 
havior on Trials at 2½ (z) Prius. | 

Perrott being brought up from Newgate, 
by Habeas Corpus, appeared upon the Re- 
turn to have been committed by Commiſ- 
Honers of Bankruptcy to be ſafely kept and 
detained without Bail or Mainprize, until 
tuch Time as he ſhould ſubmit himſelf to 


65) The Party to be examined need not pay an uni- 
verſal Obedience to the Commiſſioners, ſo as to anſwer 
all Queſtions, but only what he knows of any Perſon's 
carrying off any Part of the Bankrup?s Eſtate, but 
not by himſelf. 5 Mod. zog. if done after the Bank- 
raptcy, but not if e. Comb. 391. 

(x) Seſ. Caf. 335. 2 Stra. 880. Barnard, K. B. * 

the 


TS 
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the Commiſſioners, and full Anſwer make to 
their Satisfaction to the Queſtion put by 
them to him; which Queſtion was. ſpecified 
in their Warrant to have been put to him by 
them in Writing, upon the laſt Day of his 
Examination, atter his having obtained 46 
Days beyond the ordinary Time; and to 
have been propounded to him in theſe 
Words, viz. © As you do- admit that you 
have ſpent the laſt Week, previous to this 
your Examination with Mr. Maynard (one 


of your Aſſignees): to ſettle and adjult your 


Accounts, and to draw up a true State 
thereof, to enable you to cloſe ſuch your 
Examination; and do hkewife admit, that 
upon ſuch State thereof, it appears that aften 
giving you Credit for all Sums of Money. 
paid by you, and making you Debtor for 
all Goods ſold and delivered to you, from 
your firſt entring into Trade to the Time of 
your. Bankruptcy, it appears that there is a 
Deficiency of 135137. give a true and par- 
ticular Account what is become of the ſame, 
and how and in what Manner you have ap- 
plied and diſpoſed thereof.“ To which 
Queſtion ſo put by the Commiſſioners as 
atoreſaid, the ſaid Jon Perrott did wilfully 
and obſtinately refuſe to give any other than 
the following general Anſwer; (that is to 
ſay) «© That on Goods fold this laſt Year, I 
nave loſt upwards of 20007. and by Mourn- 
ings I have loſt upwards of 1000. _ 
& | tag 
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that for nine or ten Years I have (and I 
am ſorry to ſay it) been extreamly extra- 
vagant, and ſpent large Sums of Money. 
John Perrott.” Which Anſwer of the ſaid 
Fobn Perrott not being ſatisfactory to us the 
ſaid Commiſhoners— Theſe are therefore to 
will, require, and authorize you immedi- 
ately, upon Receipt hereof, to arreſt, &c. 
and him ſafely to convey, &c. and to deli- 
ver, &c. ſafely to keep and detain,- without 
Bail or Mainprize, until ſuch Time as he 
ſhall fubmir himſelf. to us the ſaid Commiſ- 
fioners, or to the major Part of the ſaid 
Commiſſioners by the ſaid Commiſſion nam- 
ed and authorized, and full Anſwer, make 
to our or their Satisfaction, to the Queſtion 
ſo put to him by us as aforeſaid. * 
Iwo Reaſons were urged on the Part of 
Perrott, why he ought to be diſcharged: from 
this Impriſonment. aſt. That the Anſwer 
which he had already given was a full, ſuffi- 
cient, and ſatisfactory Anſwer, and the beſt 
and only one that could be given by an idle, 
extravagant Man, who had never kept any 
Accounts; and, conſequently, that the im- 
priſoning him until he ſhould give a more full 
and fatis factory Anſwer to this Queſtion, 
was an Impriſonment for Life. 

The ſecond Reaſon was, that the Power 
and Juriſdiction of the Commiſſioners, to take 
the Bankrupt's Examination and Diſcloſure, 
was temporary and limited, and confined 

to 
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to the Time allowed to the Bankrupt to 
come in and ſutrender himſelf and ſubmit 
to be examined; after which limited Time, 
the Commiſſioners had no Power to examine 
him at all: conſequently, they had no 
juriſdiction to commit him for any longer 
| Time than their o.] Power to examine 
him laſted; which did not exceed the Time 
allowed him to come in and ſurrender 
himſelf and ſubmit to be examined. And 
his Counſel compared it to a Commitment 
by the Houſe of Commons; which ended 
| with their Seſſion. 

In ſupport of theſe objections, they re- 
lied upon the Conſtruction of the Bank- 
rupt Acts; and particularly of 5 Geo. 2. 

c. 30. S. 1. 2. 3. 

On the other ſide it was inſiſted - 1. That 
the Bankrupt's Anſwer was nugatory and 
inſufficient; and 2dly. That the Power and 
Juriſdiction of the Commiſſioners to ex- 
amine the Bankrupt, and obtain a Diſclo- 
ſure and Diſcovery of his Eſtate. and Effects, 
and the Manner in which he had diſpoſed 
of them, was not limited and confined to 
the. laſt Minute allowed him for his Sur- 
render and Submiſſion ; but might be pur- 
ſued and proceeded: upon at any ſubſequent 
Time; and for this they relied on the End 
and Intention, and genuine Conſtruction of 
all the Bankrupt Acts, and particularly of 
1 Jac. C.15. S. 7. 8. and 5 Geo. 2. e. 30. 
8. 16. Lord 
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Lord (t) Mansfield. If the Queſtion put 
was improper, or if the Queſtion be proper, 
and the Anſwer ſatis factory, the Man ought” 
to be diſcharged; but this is a proper 
Queſtion, and the Anßzwer is very infuffi- 
eient and unſatis factor. 

The Conſtruction offered by the Counſel 
who object to this Commitment, is founded 
upon mere arbitrary Implication: The Le- 
giſlature ſay no ſuch Thing. On the con- 
trary, the 3 Geo. 2. c. 30. S. 16. gives 
Power tothe Commiſſioners to commit the 
Bankrupt until he ſhall ſubmit himſelf, and 
full Anſwer make to their Satisfaction: And 
Section 15th gives Power to the Court or 
Judge, to re- commit him to the ſame Pri- 
ſon, there to remain as aforeſaid, until he 
ſhall: conform as aforeſaid; 

The Examination is not confined to be 
within the Time limited for the Bankrupt 
to come in and ſurrender, and ſubmit to be 
1 examined. The Bankrupt muſt indeed ſur- 
render within the limited Time; and he 
| muſt ſubmit within the limited Time, to 
be examined from Time to Time; and he 
muſt, upon his Examination, diſcloſe and 
| diſcover and deliver up his Eſtate and 
| Effects; but the Act does not require the 
Exatnination to be full and perfect and ( 


3 
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(:). 2 Bur. Rep. 1123. 
' (%) See Stat. 5 Geo. 2. c. 30.8. 1. 
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completed within the limited Time; nor 
is it proper that it ſhould be fo: A Man's 
Memory may fail him at one Time, and 
be refreſned at another; or his firſt anſwer 


may be equivocal, or imperfect: And Why 


ſhould he not be called upon to explain 
and complete it? The Power of the Com- 
miſſioners is general, and not limited to 
the Compaſs of Time given to the Bank- 

rupt to come in. | 
The laſt Examination within the limited 
Time is material indeed to the Bankrupt 
himſelf, (becauſe he cannot afterwards 
contradict himſelf:) But he may be com- 
pelled by the Commiſſioners to make fur- 
ther Anfwer, after that Time. The Bank- 
rupt may omit to come in, till the very 
laſt Minute of Eis Time; and if he then 
ſorrenders and ſubmits to be examined, 
this will fave his Felony : But it may be 
abſolutely impoſſible for him to make a 
foll Diſcovery and Diſcloſure of his Eſtate 
and Effects, or to give full Anſwers to 
proper Queſtions within this Space of Time. 
But here, the Commiſſioners have, with- 
in the limited Time, required a further 
Anſwer to their Queſtion, and committed 
him for refuſing to give it. This Com- 
mitment was legal, at the Time when it 
was made: And I am clearly ſatisfied, that 
he cannot redeem himſelf from his Im- 
priſonment, but on giving a full Anſwer 
| to 
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to the Queſtion. If he ſhould give a full 
Anſwer, and the Commiſſioners not be 
ſatisfied with it, he will then be intitled to 
his proper Remedy. 

The Objection has been ſtrongly argued: 
But there is. no Caſe to ſupport it. It is a 
new Invention, and would intirely defeat the 
End. and Intention of the Bankrupt Acts. 

The three ( Judges were all equally 
clear that the Man ought to be remanded. 

Mr. Juſt. Foſter added, that none of them 
preclude a further Examination. 

Mr. Juſtice (now L. C. J. C. B.) Vilmot 
alſo concurred in this; and ſaid, that the 
Clauſes operate together, and are auxiliary to 
each other; and they certainly give a Power 
of further Examination. There are vaſt num- 
bers of Queſtions that may be aſked under 


the Examination, more than can be under 


the mere Surrender and Submiſſion; that may 
require further Time, or even ariſe after- 
wards. And he ought not to be diſcharged 
till he has fully anſwered. His preſent 
Anſwer is moſt clearly: deficient. 

This Man having ſince. the laſt Motion, 
{ſubmitted to be re-examined by the Com- 
miſſioners, upon the former Queſtion ; and 
having been remanded by them, petitioned 
the Lord (x) Keeper to be diſcharged; an- 


(e) 2 Bur. Rep. 1124. 
(x) Sir Robert: Henley, Knight, now Earl of Nor- 
thington, and Preſident of the Council. ; 
nexing 
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nexing a Copy of his Depoſition, giving 
an Account of the Manner in which he 
had diſpoſed of 15030). in 16 general 


| Articles, one of which was Expences 


attending the Connection 1 had with the 
fair Sex gol. But the Lord Keeper 
rejected his Petition. 


He afterwards t to a Faurher 


Examination by the Commiſſioners, who 


thereupon met, and being ſtill diſſatisfied 
with his Anſwer. remanded him to New 


gate; from whence he was, at his wn In- 


ſtance, now brought up again by Haheas 
Corpus, When it appeared, that at this 


laſt Meeting, the ſame Queſtion had been 


again propoſed to him. In Anſwer to 
which, he... particularized a Woman upon 
whom he had ſpent goool. (from Decem- 
ber 1758, to December in the Year 1759 ;) 
and alſo particularized the Times of ſend- 
ing and giving it to her; but that no other 
Perſon was privy to this; and that the 
Woman (whoſe Name was Sarab Powell, 
otherwiſe Taylor,) is dead, as he has heard. 
That ſhe knew him to be a Bankrupt,” and 
never, returned the Money or any Part of 
it to him; and that he gave it to her for 
her Maintenance and Expences, and not 
for a Fund for her future Support, or 
wherefrom he could draw any Advantage. 
That he knew, in the Year 1759, when 
he gave and remitted theſe Sums to nk 

« That 


2 
— 
—— > — A _ 0 . 
K - 


— — —— = —  — — — — — 
— _ — 4 — —— — — — — — — 2 — 2-2 — — yg — Pay 
. * 

6 * 


e 


— . ̃ — I. 


214 Perrott's Commitment Ch. 6. 


« That he was not worth any Thing, and 
that he was remitting to her the Money of 
his Creditors.” That he was acquainted 
with her five or ſix Years; but he cannot 
recollect what he gave her or ſpent upon her, 
during the ſecond, third, or fourth Years of 
their Acquaintance nor did he keep any 
particular Account or Memorandum there- 
of, either in thoſe Years or in the Year 
1759; but ſpeaks from Memory only. 
That he did not take any of this Money 
from his Banker; but always took it from 
Mr. Thompſon, (ſince deceaſed) who uſed to 
ſell Goods for him. That all Letters be- 
tween him (the Bankrupt) and this Woman, 
(except one or two,) are burnt or deſtroyed. 
Mr. Gould, Mr. Serjeant Davy, Mr. Coxe, 
and Mr. Stowe, argued that he ought now 
to be diſcharged, as having given a full 
and complete Anſwer to the Queſtions pro- 
pounded to him: And it is not material, 
in the preſent Reſpect, whether it be true 
or falſe; or whether his Conduct was 
prudent or imprudent. If he be not now 
diſcharged, he muſt be impriſoned for 
Life. | g 
Mr. Serjeant (w) Hewitt, and Mr. Norton, 
contra, inſiſted, that this Anfwer was ſtill 
incomplete and unſatisfactory; and that 
Perrot: could not be indicted for Perjury 


{xv) One of the preſent Judges of the King's Bench. 
upon 


my Wed © 
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upon it. He was bound down by what 
was already proved upon him and traced 
to him, to account for a very great Sum 
of Money which appeared to have come 
to his Hands in this particular Year: And 
this is by no means a ſatisfactory Account 
of the Diſpoſition of it, nor at all proba- 
ble in itſelf. He lets the Commiſſioners 
into no Sort of Light whereby to trace 
this Money, or to diſcover what is become 
of it: It is not to be imagined or conceived 
that 4. 5. 6. or 7. hundred Pounds in a 
Month could be paid her for Maintenance 
and Fxpences only; eſpecially as it appears 
(as it does by what he himſelf has repre- 
ſented in one Part of his Examination) that 


ſhe had only a Man Servant and two 


Maids, whilſt ſhe was at Bath. It might 
have been repaid to him or to ſome one 
in Truſt for him; or laid out in Stocks, 
and thoſe Stocks rransferred in Truſt for 
him. 

The Court () held his Anſwer to be 
incomplete and unſatisfactory; and order- 
ed him to be remanded. 

Perrot's Warrant of Commitment oc- 
caſioned the Publication of a guarz9 
Pamphlet, intituled “An authentic Nar- 
rative of the Proceedings under a Com- 


(x) 2 Bur, Rep. 1216. 
Aiſſic n 
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miſſion of Bankruptcy againſt John Perre!! 
late of Ludgute Hill (c) Laceman, who 
was executed (d) in Smithfield on. Wed- 
neſday November 11, 1761. for concealing 
his Effects.“ 

A Copy of Perrott's Warrant of Com- 
mitment is added by Way of Appendix 
to this Pamphlet, for this Reaſon, viz, 
*© many Difficulties having ariſen with Re- 


ſpect to the Commitment of Bankrupts, it 


was deſired by ſeveral Gentlemen of the 
Law,” which Warrant (continues the Com- 
piler of the Pamphlet) may be conſidered 
as an authoritative Precedent, it having, after 
a ſolemn Diſcuſſion of it's Merits and Vali- 
dity, received the Approbation of the Right 
Honourable Lord Mansfield, Lord Chief 
Juſtice, and the (e) reſt of the Judges of 
the Court of King's Bench, who unanimouſly 


(c) It is obſervable, that Perrott, in the Warrant of 
Commitment, is called “ a Merehant,” the Witneſs on 
his Trial proved him a Linen Draper,” and here he 
is declared © a Laceman;“ this does not ſeem apree- 
able to the /zgal Preciſion required in criminal Pro- 
ceedings. The Bankrupt's Deſcription in the Com- 
miſſion is the eſſential one. 

(4) 2 Bur. Rep. 1216. on a Gallows erected there 
for that Purpoſe. Town, a Tallow. Chandler, was ex- 
ecuted for concealing bis Eſſects, in the Year 1712. and 
Thompſon, an Embroiderer, for not ſurrendering in the 
2 2 56 ; and though his Time had not been en- 

arged, 

(e) Viz. Mr. J. Deniſon, Mr. J. Fer, and Mr. J. 


(now L C. J. of C. B) Milnot. 


dec dred 
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declared it rigbt and good in Form and Sub- 


ſanse. 


The Warrant recites the Statute of 
5 Geo. 2. c. 30. thus; 


% An Act for the better preventing Frauds 
committed by Bankrupts:“ 


Whereas the true Title of that Statute is, 


An Act to prevent the committing” of 
Frauds by Bankrupts.” 


We very well know that it has been de- 
termined /) that as the Title of an Act of 
Parliament is no Part of the Act, the M 
recital of it is not fatal; but in a later (g 
Caſe it was held, and by Holt Ch. Juſt. 
too, that the Miſrecital of the Title of a 
Statute did vitiate; and we have this great 
Man's Reaſon for his Opinion, viz. It 
is very true (ſays he) that the Title of an 
Act of Parliament is no more a Part of 
the Law, than the Title of a Book is Part 


(f) Lord. Raym. 77. This Caſe, which was in the 
Court of C. B. appeais to have been determived upon 
the Authority of one in which Hale Ch. Baron had de- 
termined the ſame Way. See Hard. 324. pl. 4. 
Holt Ch. J. declared the Saying of Hale, if at all, was 
ſudden; and, notwithſtanding his great Veneration 
lor him, he could not agree with him. 6 Mod, 63. 

, 6 Mod, 62. 
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of the Book; and there is, for that Reaſon, 
no Neceſſity to ſet it out; but where a Pa 

does ſet this out ſpecially, he thereby ties 
himſelf up to an Act /o intituled, and if 
he cannot produce ſuch an one, he is gone; 
Gould J. agreed with Holt; Powel J. gave 
no Opinion, but ſaid that he concurred 
with the other Judges of the Common Pleas, 


ſolely upon the Authority of the Opinion 


of Hale as reported in Hardres. 
We are aware too, that had the Bank- 


rupt ſhewn the Variance to the Court in a 


proper Manner, the Court ( muſt have 
remanded him by their Rule to the ſame 
Priſon, there to remain until he fully an- 
ſwered to the Satisfaction of the Com- 
miſſioners. 

We make the Obſervation, becauſe we 
think it extreamly remarkable, that a War- 
rant which had been ſettled and approved 
by ſome of the ableſt of the Profeſſion, 
ſhould be liable to ſo palpable an Objec- 
tion; and beſides, we could not but ad- 
mire, that as the Commitment had been 
ſo much canvaſſed and litigated in Vet- 
minſter Hall, the Objection ſhould have 
eſcaped the Notice, not only of Maſter Bur- 
row, but alſo of the Compiler of the au- 
thentic Narrative, profeſſedly wrote on the 
very Subject, and declared to include every 


45) By Stat. 5 Geo, 2. c. 30. S. 18. 
Tranſaction 
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Tranſaction from the awarding the Com- 
miſſion, to the Time of the Bankrupt's 
Condemnation. 

As we have mentioned the Trial, Con- 
demnation and Execution of Perrott, we 
cannot help obſerving, that the petition- 
ing Creditor appeared to be one of the 
principal Witneſſes on that Proſecution ; 
we obſerve it, becauſe it is (7) held, that 
the Creditor of a Bankrupt cannot be a 
Witneſs, for he ſwears to (&) increaſe his 
own Dividend ; beſides, the Compiler of 
the authentic Narrative informs (1) us, that 
the Bankrupt had the Hardineſs to bring 
an Action in the Court of Common Pleas, 
againſt the Commiſſioners, for falſe Im- 
priſonment; which Action the () Aſſignees 
were by the (mn) Creditors authorized to 
defend z” ſo that the petitioning Creditor 
ſeems to have been intereſted both as a 
Gainer and Loſer; and his Teſtimony 
ought not to have been admitted, if he 
was either, and whether the Advantage 


(i) 2 Keb. Rep. 348. pl. 31. Fra. 507. 12 Yin. 
Abr. 11. pl. 28. 

(+) Stra, 507. And this Matter of Intereſt ſeems to 
be the Reaſon why Bail cannot be Evidence for the 
Defendant without Conſent. Keb. Rep. 296. pl. 131. 
Siyle 385. 3 St. Tri. 253. 2 Hawk, P. C. Ch. 46. 


pl. 24, 
(/) 36. Firſt Part. ; 
(% The petitioning Creditor was Jie of them, 
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were direct and immediate, or conſequential 
(u) only. 

| pt: (o) Coke ſays, miſera eſt Servitus, 
ubi Jus eſt vagum aut incertum; and yet 
we find Diverſity of Opinions in Regard 
to the Admiſſion of an intereſted Witneſs 
on a criminal Proceeding; for Holt Ch. 
Juſt. ) ſaid, he was not ſatisfied, that 
a Perſon intereſted could be Evidence in a 
criminal Matter; but Treby Ch, Juſt. C. B. 
before whom a ſecond Trial was had (9) 
faid, that though he paid Deference to the 
Judgment of B. R. yet his Opinion was, 
that the Evidence was good, though intereſted, 
and this as well on an JIndifiment as in an 
Action, and that the Party who was to pet 
by the Conviction might be Evidence againſt 
the Criminal. 

It is further obſervable on this Trial, 
that the petitioning Creditor was the Perſon 
to whom (according to his own Depoſition 
on the Trial) the Bankrupt was denied by 
Agreement, which we believe was the 
firſt and only Act of Bankruptcy com- 
mitted by, or at leaft proved againſt Per- 
rott; here too, (we are ſorry to ſay it) 
we again meet with Contrariety of Opi- 


(n) Co. Lit. 6. 6. Sid. 237. pl. 4 

(e) 4 Inſt. 246. 

() Comb. 360. 

(#) :2 Vin. Abr. 23. pl. 24. in Marg. 


none, 


ions, 


Ch: 6. Perrott's Trial. 221 


nions, for the late Lord Ch. Juſt. Lee (r) held, 
that where the Denial was by Agreement 
in order to take out a Commiſſion, ſuch 
Denial was 0 Act of Bankruptcy; but 
the late Mr. Juſt. Foſter (s) held, that the 
Bankrupt's being denied to the Plaintiff's 
Clerk, who was ſent to demand Money, in 
Conſequence of an Agreement made, at a 
Meeting of the Creditors two Hours be- 
fore, (at which Meeting the Bankrupt and 
the Plaintiff were both preſent) was a /uf- 
ficient Proof of an Act of Bankruptcy. 

In (7) Caſe the Bankrupt ſhall neglect 
or refuſe to attend the Aſſignees in order 
to make up or ſettle any Account between 
him and any Debtor to or Creditor of his 
Eſtate, or to attend any Court of Record, 
in order to be examined (u) touching the 
ſame, or for ſuch other Buſineſs as the 


(r) Field v. Bellamy. Hil. 15 Geo. 2. B. R. 
: (s) Bromley v. Mundee. at Guildhall. 2 June 1750? 
R | 


i) Stat. 5 Geo. 2. c. 30. S. 36. 

(2) A Bankrupt, who has aſſigned and releaſed all 
his Eftate and Right to the Aſſignees, may be ex- 
amined as a Witneſs for them. 2 Fern. 637. pl. 565. 
2 Bac. Abr. 290. 12 Fin. Abr. 27. (L) pl. 2. Eq. 
Caf. Abr. 224. pl. 3. The Court of Common Pleas 
ſaid, that a Bankrupt, after he had obtained his Cer. 
tificate, might be a Witneſs, 2 Barnes's Notes C. P. 
253. but his having his Certificate alone will not do, 
becauſe if there ſhould be more than ſufficient to pay 
his Creditors, he will be entitled to the Overplus, and 
conſequently be ſwearing for huaſelf, 


L 3 Aſſgnees- 
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Aſſignees ſhall judge neceflary for getting 
in his Eſtate and Effects for the Benefit 
of his Creditors, or on ſuch (a) Atten- 
dance ſhall refuſe to aſſiſt in ſuch Diſco- 
very, without good Cauſe to be ſhewn to 
the Commiſſioners, for his Neglect and 
Refuſal, to be allowed by them as ſuffi- 
cient, ſuch Aflignees making due Proof 
thereof upon Oath, or ſolemn Affirmation 
before the Commiſſioners, they are to 
iſſue a Warrant directed to ſuch Perſon as 
they ſhall think proper for apprehending 
the Bankrupt and him to commit to the 
County Goal, there to remain without Bail 
or Mainprize, until he ſhall duly conform 
to the Satisfaction of the Commiſſioners, 
and be by them or the ſpecial Order of 
the Great Seal or otherwiſe by due Courſe 
of Law diſcharged; and the Goaler of the 
Prifon to which the Bankrupt ſhall be 
committed 1s to keep him in cloſe Cuſtody 
within the Walls of the Priſon until he 
ſhall be duly diſcharged as aforeſaid, under 
the Pains and Penalties before () men- 
tioned for ſuch Goaler ſuffering ſuch Priſo- 
ners committed purſuant to this Act, to 
eſcape and go at large. 


(a) For which Attendance the Bankrupt is to be 

— 2s 6d a Day, by the Aſſignees, out of his Eſtate. 

tat. 5 Geo, 2. c. 30. S. 36. 
% See Stat, 5 Geo, 2. c. 30. 8. 18. 19. 


It 
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It ſeems that the Commiſſioners can 
never exerciſe this Power, becauſe the Act 
itſelf does not inveſt them with it till after 
the Bankrupt has obtained his Certifi- 
cate; and by the following Caſe, Lord 


Hardwicke inclined to be of Opinion 
that a Bankrupt was not obliged to attend 


his Aſſignees, after the Expiration of the 
forty-two Days, or at moſt after ſuch fur- 
ther Time as ſhould be allowed the Bank- 
rupt for finiſhing his Examination : before 
the End of which Time it is impoſlible 
for the Bankrupt to obtain his Certificate. 

The Aſſignee under a Commiſſion of 
Bankrupt gave Notice in Writing to the 
Bankrupt to attend him, in order to ex- 
plain feveral Matters relating to his Eſtate 
after the forty-two Days were expired, 
(during which Time he is to be free (c) 
from all Arreſts, Reſtraints, or Impriſon- 
ment) and before the Certificate was figned. 

The Bankrupt would not attend upon 
any other Terms than ſigning his Certifi- 
cate, and the Application to the Court 
was founded upon this, that the Bankrupt 
had refuſed to attend, contrary to the (4) 
Act of Parliament. Lord Chancellor (e) 
Hardwicke {aid that notwithſtanding Stat. 5. 
Geo. 2. had theſe general Words, that 


(c) Stat. 5 Geo. 2. c. 30. S. 5. 
(4) Stat. 5 Geo. 2. c. 30. S. 4. 
(e) At. Rep. 148. pl. 88. 


L 4 S every 


& 
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every Bankrupt not in Priſon or Cuſtody, 


all, at all Times after his Surrender be 


at Liberty, and ſhall attend the Aſfignees 
upon every reaſonable Notice in Writing 
for that Purpoſe, by them given unto 
him, or left for him, at his Houle or Place 
of Abode, in order to aſſiſt, and ſhall aſſiſt 


the Aſſignees in making out the Account 


2 


of his Eſtate and Effects.“ Yet that the 


ſubſequent /) Clauſe that Every Bank- 
rupt having ſurrendered, ſhall at all ſeaſo- 


nable Times before the Expiration of the 


forty-two Days, or ſuch further Time as 


ſhall be allowed to him, to finiſh his Ex- 


amination, be at Liberty to inſpect his 
Books, Papers, and Writings, in the Pre- 


ſence of the Aſſignees, or ſome Perſon 
to be appointed by them for that Pur- 
| poſe, and to take and bring with him for 


is Aſſiſtance, ſuch Perſons as he ſhall 
think fit, not exceeding two at any one 
Time, and to make out ſuch Extracts and 
Copies as he ſhall think fit, the better to 
enable him to make a full and true Diſ- 
covery and Diſcloſuce of his Eſtate and 
Effects; and in order thereto the aid 
Bankrupt ſhall be free from all Arreſts, 
Reſtraint, or Impriſonment of any of bis 


( Creditors, in coming to ſurrender, and 


{f) S. 5. of 5 Geo. 2. c. 30. 
(g Lord Hardwicke on another Occafion ſaid, 
that this Act provided againſt Arreſt by Creditors, and 
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from his actual Surrender to the Commiſ- 
ſioners, for and during the ſaid Forty two 
Days, or ſuch further Time as ſhall be allow- 
ed to him, for finiſhing bis Examination,” 
leemed to confine it to the Forty two Days, 
or the enlarged Time at moſt, and there- 
fore the Bankrupt's Protection from Ar- 
reſts, &c. could extend no further; the 
Chancellor (+) aſked the Petitioner's Coun- 
ſel, if their Client would conſent to in- 


demnify the Bankrupt from Arreſts, but 


he refuſing to do it, his Lordſhip propoſed 
that he as Aſſignee ſhould only undertake 
for the Creditors who- had ſought Relief 
under the Commiſſion, that they would 
not arreſt him, and if ſo, he would order 
the Bankrupt to attend, for he ſaid, he 
ſhould not pay any Regard to the Danger 
the Bankrupt might run, from his Credi- 
tors at large; this Petition at the Requeſt 
of the Petitioner, was ordered to ſtand 
over till the next Day of Petitions, that he 
might endeavour, in the mean Time, to 
get the Reſt of the Creditors under the 
Commiſſion, to conlent to theſe Terms ; 
upon the whole, Lord Chancellor ſaid, that 
the Clauſes in the Act of Parliament re- 
lating to this Matter, were very dark and: 


that Bail not being Creditors till damnified, were there- 
fore not within the Deſcription, 44. Rep, 238. pl. 
130. | 
(+) A4tk, Rep. 149. 
L 5 obſcurely 
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obſcurely penned, ariſing chiefly from the 
Words © Forty two Days being thrown 
into the latter Clauſe. 

The (i) Commiſſioners may examine 
upon Oath the Wife (&) of the Bank- 
rupt for finding out and (1) Difcovery of 
his. Eſtate, Goods, and Chattels, concealed, 


kept, or diſpoſed of by his Wife, in her 


own Perſon, or by her own Act, or Means, 
or by any other Perſon, and ſhe ſhall in- 
cur ſuch Danger and Penalty for not com- 
ing before the Commiſſioners, or for re- 
fuling to be ſworn and examined, or for 
not diſcloſing the Truth upon her Exami- 
nation, as by former Laws is already made 
and provided againſt any other Perſon in 
the like Caſe. e 


(i) Stat. 21 Jac. c. 19. S. 6. 

(k) Before this Statute the Court of Commen Pleas 
was moved, to know whether the Wife of a Bankrupt 
could be examined by the Commiſſioners upon the 
Statute of Bankrupt, and they were of Opinion ſhe 
could not be examined. Brown, 47. 

(1) But the Wife cannot be examined againſt her 
Huſband touching his Bankruptcy, or whether he had 
committed any Act of Bankruptcy, or as to how or 
when he became Bankrupt; and if the Commiffiorers 
commit her, and though the Warrant of Commitment 
mentions it to be, as well for refuſing to diſcover che 
Goods of the Bankrupt, as the Time end Manner of 
his Bankruptcy, yet the Commitment was held illegal, 
and the Wife ordered to be diſcharged, Vi. Rep, 610, 


611. 12 Vin. Abr. 11. pl. 28. S. P. 


The 
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The Occaſion of making the above 
Statute, was, becauſe (m) ſome Doubt had 
been made whether the Commiſſioners 
had Power to examine the Wife of the 
Bankrupt ſuſpected to have or detain his 
Eſtate, Goods or Chattels, by Reaſon 
whereof ſhe did daily conceal and convey 
away and cauſe to be conveyed away much 


Part of her Huſband's Monies, Wares, 


Goods, Merchandizes, and other Eſtate, 
to Perſons unknown to any but herſelf, by 
Reaſon whereof much of the Bankrupt's 
Eſtate was concealed and detained from 


the Creditors. 
All @) Witneſſes who ſhall be ſent for, 


ſhall have ſuch Coſts (o) as the Commit» 
ſioners ſhall think fit, to be rateably borne 
by the Creditors; and if any Perſon other 
than the Bankrupt, either by Subornation 
of others, or by his own Act ſhall wilfully 
and corruptly commit wilful Perjury by 


(m) Preamble to Stat. 21 Jac. e. 19. S. 5. 

(n) Stat. 1 Jac. c. 15. 8. 11. 

(a) Where Witneſſes are brought before the Com- 
miſſionets in Contempt, or where on their Examina- 
tion they appear to have embezzled or concealed the 
Bankrupt's Effects, or been otherwiſe guilty of any 
Miſconduct in regard to the Bankrupt's Eſtate, the 
Commiſſioners have thought themſelves juſtized in 
refuſing ſuch Witneſſes their Colts ; we preſume this 
Practice has obtained as founded on the equitable 
Power given the Commiſſioners by the Statute, for 
there is no Direction in it {or that Purpoſe. 
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his Depoſitions, to be taken before the 


Commiſſioners, the Party ſo offending, and 
all Perſons that ſhall unlawfully and cor- 
ruptly procure any ſuch unlawful, wiltul, 
and corrupt Perjury, ſhall therefore be in- 
dicted in any of the King's Courts of Re- 
cord, and ſhall ſuffer ſuch Pains as are 
limited by the () Statutes concerning Per- 
Jury. -. 
f The Court of K. B. () inclined to be 
of Opinion that a Witneſs was not to. pay 
univerſal Obedience to all Queſtions aſked 
him by the Commiſſioners, nor was he 
to anſwer to any Thing which tended to 
accuſe () himſelf: and though they may 
commit a Man for refuſing to be examin- 
ed concerning the Eitate of the Bankrupt, 
yet they are not Judges, and their Proceed- 
ings are traverſable, becauſe their Power 
of Impriſonment is only () until, &c. and 
it may be examined in an Action, whether 
they have purſued their Authority or not; 
for their Act in this Reſpect is only (7) 
miniſterial, and the Commitment is not 


(p) Viz. Stat. 5 El. c. 9. 2 Geo. 2. c. 25. S. 2. 
perpetuated by 9 Geo. 2. c. 18. 

(2) 5 Mod. 309. 

(ry) L. C ſult. Hol ſaid, that he was not bound to 
anſwer any Thing criminal, that it was criminal to 
embezzle any Goods iter the Bankruptcy, but not 
before. Comb. 391. 

(s) Lord Raym. 467, 

(/) Com. Rep. 80. : 

intended 
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intended as a Puniſhment, but only as a 
meſne Proceſs to bring the Party to Juſtice, 
or to make him do his Duty. 

Lord Chancellor (4) Hardwicke, upon Peti- 
tion, limited the Examination of the Bank- 
rupt's Mother to her Son's trading only; 
but refuſed to reſtrain the Commiſſioners 
from - aſking any particular Queſtion re- 
lavant to her Son's being a Trader, or any 
Circumſtances relating thereto, 

The Mother was aſked by the Commil- 
ſioners, whether her Son was a Trader or 
not, or had any Concern in the Brewhoute ? 
ſhe anſwered negatively. His Lordſhip 
would not therefore reſtrain the Commui- 
ſioners from inquiring into any Circum- 
ſtances which might make him a Trader, 
as for Inſtance; did your Son aſlign over 
any Share he had in the brewing Trade 
o yu? for if ſhe anſwered in the affir- 
mative, that would ſhew he was a Trader 
before he executed an Aſſignment. His 
Lordſhip faid further, that he would not 
make any Order that the Mother ſhould 
be at Liberty to be attended by Counſel 
upon her Examination, becauſe it might 
be made a Precedent in other Commiſſions, 
and he thought an Inconvenience would 
ariſe if allowed in every Caſe, and therefore 
only recommended it to the Commiſſioners, 


in this particular Inſtance, to indulge the 
Mother with Counſel. 


() 4th. Rep. 204. 205. A Perſon 


* 
þ 
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A Perſon ſummoned under a Commiſ- 
fion of Bankrupt in order to be examined 
touching his Trade and Dealings with the 
Bankrupt, inſtead of attending the Com- 
miſſioners petitioned Lord Chancellor Hard- 
wicke that he might be examined on (w) 
Interrogatories, and might have a Copy of 
them, and a Month's Time to prepare 
himſelf for his Examination, and that the 
Commiſſioners might be reſtrained (x) 
from aſking him Queſtions touching ( 
Notes given for Money, or Bank Notes, 
or Goldſmith's Notes, or Money paid by 
him for Bank Bills, or his or other Banker's 


Caſh Notes. 
The Petition was diſmiſſed upon open- 


ing, without hearing the Aſſignee's Council. 


Bracy was examined before Commiſſio- 
ers of Bankrupts, for having taken certain 
Goods of A. who was a Bankrupt, and 


(w) The bare pang Pn. of Notes with a Bank- 
rupt, or giving Money for Bank Notes, cannot affe&t 
one as 2 Irader with that Bankrupt, and conſequently 
the Party cannot be hurt by ſuch Diſcovery, nor 
would his Lordſhip preſume that the Commiſſioners 
would aik ſuch trifiag and 1mmaterial Queſtions, and 
therefore would not direct the Examination to be upon 
Interrogetotries. Att. Rep. 206. 6 

(x) The Lord Chancellor would not limit or reſtrain 
the Commiſſioners in their Examinations, for if he 
did, it would be attended with Expence and Incon- 
venience from Applications of this Kind. A/. Rep. 
205. pl. 108. 
Bracey 
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Bracy made Depoſitions. Afterwards the 
Commiſſioners of Bankrupts aſſigned theſe 
Goods to the Creditors of A. who brought 
an Action againſt Bracy. And now Bracy 
moved in B. R. that he might have a 
Copy of the Depoſitions in order to de- 
fend himſelf, upon Allegations that they 
were in Nature of a public Memorial, and 
that by Ignorance and Surprize he had 
ſubſcribed many Things to his Prejudice. 
But the Motion was (y) denied; and the 
Court faid, that theſe Depolitions were 
not (2) of a public Nature, but taken by 
the Commiſſioners to defend themſelves. 
Depolitions (a) taken by Commiſiioners 
upon a Commiſſion of Bankrupt, ſhall not 
be given in Evidence on a Trial (65) at 
Common Law, in which it comes in Queſtion 
whether he was Bankrupt or not, or to 
prove any Matter depending upon it, be- 
cauſe (c) the other Party could not croſs 
examine the Party ſworn ; and this is the 
common Courſe. f 


(y) Lord Raym. 15 3. Lil. Abr. 286. (D) S. P. 
(z) Nor now, unleſs they be entered of Record in 


| Purſuance of Stat. 5 Geo. 2. c. 30. S. 41. 


(a) Depoſition of Bankrupt himſelf before the 
Commiſſioners was offered in Evidence, and the Court 
held it good enough ; but this being oppoſed by De- 
fendant's Counſel, Proof was made wiwd Voce, of what 
the Bankrupt confeſſed. 2 Keb. Rep. 348. pl. 31. 

(5) Lord Raym. 220. 

(c) 21 Yin, Abr. 35 2. pl. 9. 2 Rel. Abr. 679. pl. . 


In 
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In Trover Defendant was charged with 
his Confeſſion in a Depoſition taken be- 
fore Commiſſioners of Bankrupt, and Chief 
Juſtice (d) Raymond refuſed to let the De- 
fendant into any pers! Evidence to ex- 


lain it. 

Notwithſtanding the Plaintiff had ob- 
tained an Order to read the Proceedings in 
a Commiſſion of Bankrupt againſt T. as 
an Exhibit in the Cauſe, and amongſt the 
Reſt the Examination of M. L. taken be- 
fore the Commiſſioners under the faid 
Commiſſion, yet Lord Chancellor (e) Hard. 
wicke refuſed to let the Examination be 
read at the Hearing, becauſe it was not 
proved in the Cauſe, that there was ſuch 
an Examination taken before the Commit- 
ſioners, for the Proceedings in a Commiſ. 
ſion of Bankrupt againſt T. were as to M. I. 
Res inter altos acta. 


The Commiſſioners. having once examin- 
ed a Man cannot examine him again, un— 
leſs it be upon a new (7) Commiſſion. 


(4) 2 Stra. 794. 

(e) Ark. Rep. 203. pl. 106. 
Vn Show. Rep. 102. pl. 99. but if their Exa- 
minations be loſt by Fire, &c, guere whether thee 
ought in ſuch Caſe to be a new Commiſſion. 2 Shox, 
Rep. 102. pl. 99. by Stat. 5 Geo. 2. c. 30. S. 41: 
the Commiſſion and Proceedings may, on Petition to 
the Great Seal, be entered cf Recoid, and Copies 
given iu Evidence in Caſe they happen to be loſt. 


Lord 
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Lord Chancellor (hb) Nottingham ſeemed 
to be of Opinion that a Defendant ſhould 


be put to anſwer in Chancery to the ſame 
Matter to which he had - been for- 


merly examined by the Commiſſioners on 
Oath. 


One Bracey was committed by Commiſ- 
ſioners of Bankrupt for refuſing to anſwer, 
and they concluded their Warrant thus, 
until he conform (i) himſelf to our Autho- 
rity, and be thence delivered by due Courſe of 
Law; and upon the Return of an Habeas 
Corpus he was (&) diſcharged, becauſe this 


Concluſion was not (7) purſuant to the 
Statutes of Bankrupt. 


One committed by the Commiſſioners 
for refuſing to diſcover the Bankrupt's 
Eſtate diſcharged, becauſe the Return to 
the Habeas Corpus did nat 1. expreſs any 
Puorum (m) in the Commiſſion; 2. be- 


(b) 2 Chan, Caſ. 73. 

(i) The Court held the Word conform inſtead of the 
Word /ubmit to be well enough, becauſe it was of the 
ſame Senſe. Salk, 348. pl. 3. 

% Carth. 15 3. Lord Raym. 100. 5 Mod. 309. Cal. 
of Set, & Rem, 230. pl. 278. Caf. Temp. Holt. Ch. 


Juſt, 94. pl. 3. Seſ. Caf. 332. 335. Barnard. K. B. 
399. 2 Lord Raym. 851. 


(% Which being a ſpecial Authority to commit, 
and in Reſtraint of 1 ought to be conſtrued 
ſtrictly, and the very Words of the Statutes purſued. 
5 Mod. 30g. Comb. 390. 391. Salk. 349. 2 Stra. 880, 
(n) 3 Keb. Rep. 837. pl. 74. 

| cauſe 
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97 


cauſe it was, (n) © committed in Cuſtody, 
inſtead of taken,” which is the uſual 
Form; and 3. becauſe it ſaid his is the 
Cauſe of the taking or Detention,” which is 
uncertain, it ought to have been Detention 
only, 


(n) For this is as if the Commitment were by the 
Officer who makes the Return. Ventr. 323. 324. 


CHAP, 


Val 
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D 


The Bankrupt's Certificate, and herein 
| of his Diſcharge. 


HE Commiſſioners are to certify in - 
( Writing under their Hands and 
Seals to the Great Seal that the Bankrupt 
hath made a full Diſcoyery of his Eſtate 
and Effects, and in all Things conformed 
himſelf according to the Directions of 


this (Pp) Act, and that there doth not ap- 


pear to them any Reaſon to doubt of the 
Truth of ſuch Diſcovery, or that the ſame 
is not a full Diſcovery of all his Eſtate 
and Effects; and the Commiſſioners are 
further to certify that four Parts in five of 
Number and (r) Value of the Bank- 


(e) Stat. 5 Geo. 2. c. 30. S. 10. 

(p) Stat. 5 Geo, 2. c. 30. S. 10. 

) That is four out of ve in order to aſcertain 
this in a large Number of Creditors, it will be neceſſary 
to divide the Number by five, and to ſubſir ad the Di- 
vidend from the given Number, and the Remainder 
will be the Number of Creditors who muſt fign the Cer- 
tiicate z for Example, ſuppoſe the Number one hun- 
dred and fifty, - Number | 

5, | 150 | 30 Dividend. 
| 30 
120 four Parts in fue. 


Proof 150 


Y The ſame Method mutt be obſerved to find out the 
Value as was for the Number ; ſuppoſe for Inſtance, the 
rupt's 
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rupt's (s) Creditors who have duly proved 
their Debts before them under the Com- 
miſſion, firſt (z) ſigned the Certificate, and 
teſtified their Conſent to the Allowance 
and Certificate, and to the Bankrupt's ( 
Diſcharge in Purſuance of this Act: and 
then the Creditors are to certify on the 
Debts amount to the Sum of twenty-ſeven thouſand 


two hundred and forty one Pounds, 
Value. 


— 


4. 5 
5, | 27241 | 5448 Dividend. 
5448 | 
21793 four Parts in five. 


— — 


Proof 27241 


(-) Who muſt be Creditors for twenty Pounds re. 
ſpectively; and their /fening, or the Perſons by them 
reſpectively authorized for that Purpoſe, mult be proved 
to the Commiſſioners by Afidavit, or Affirmation in 
Writing. Stat. 5 Geo. 2. c. 30. 8. 10. The Letter of the 
Attorney of any Creditor reſiding in foreign Parts at- [ 
teſted by a Notary Public in the uſual Form, ſhall be 
ſufficient Evidence of the Power by which any Perſon WW 2 fr. 
thereby authorized ſhall ſign any Bankrupt's Certif- W not 
cate. Stat. 24 Geo. 2. c. 57. S. 10. Mr. Baron Ah Adiſſe 
informs us that Lord Hardwicke was of Opinion that a 
Perſon who had a Debt in his own Right, and another 
Debt as Executor, could not ſign a Certificate in 7:v0 (x 
*diltin Rights, for both are to be conſidered as his 
own particular Debt. 4:4. Rep. 85. But we appre- for ſ 


bend this is not Law, and that a Creditor may at this yo 
Day ſign a Certificate in many of the Capacities men- — 


tioned in fol. 117. 
(:) By Lord Hardwicke. Att. Rep. 54. 05 
(+) By Lord Chanc. Macclesfield, 7 Vin. Abr. 132, te 


pl. 9. | 
fame 
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fame Parchment their Conſent, at the Foot 
of which the Commiſſioners are alſo further 
to certify, that the Creditors have conſented 
according to the Terms of the Act. 

Lord (w) Hardwicke refuſed to ſuper- 
ſede a Commiſſion, though on the Petition 
of a Bankrupt who had a Deed of Releaſe 
of all Demands from his Creditors ; and 
this he refuſed for the Sake of the Bank- 
rupt, becauſe, ſuperſeding the Commiſſion 
(he ſaid) would intirely defeat the Bank- 
rupt's Certificate, 

A Man who has a Debt may come in 
under a Commiſſion and prove his Debt, 
and afterwards he may bring an Action at 
Law, and the Court will not abſolutely 


| ſtop him from bringing an Action, but 


put him to his Election, and even. then 
allow (x) him to aſſent to or diſſent from 
the (y) Certificate, 

Unleſs a Perſon proves a Debt or ſhews 
a reaſonable Ground for a Claim, he 1s 
not (2) within the Rule for aſſenting to or 
diſſenting from a Certificate. 


(w) 4th. Rep. 145. pl. 84. 

{x) Lord Hardwicke ſaid, the Reaſon of the Court 
for ſuch Order was, to make the Remedy againſt the 
Perſon effectual; for otherwiſe the Perſon may, by the 
Reſt of the Creditors, be abſolutely diſcharged from the 
Remedy which this Creditor has eleded to take. 474. 
Rep. 220. And Lord Talbe? delivered himſelf to ſame 
Effect. 7 Vin. Abr. 134. pl. 20. 

(3) Atk. Rep. 104. pl. 55. 2 20. pl. 121. 


'z) Ai. Rep. 83. Lord 
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Lord (a) Hardwicke laid it down for a 
Rule, that where there was a joint and 
ſeparate Commiſſion, a Creditor under the 
Joint Commiſſion might come in under the 
ſeparate, and afſent or diſſent to the Cer- 
tificate of the Bankrupt under the ſeparate 
Commiſſion. 

After the Certificate is ſigned by the 
Creditors and Commiſſioners, it ſhall be 
laid before the Lord Chancellor (#) to- 
gether with the Affidavit or Affirmation 
of the Creditors ſigning the ſame, or the 
Perſons by them reſpectively authorized fo 
to do, and alſo the Warrant or Authority 
to ſign, in order for the allowing (c) and 


(a) Ati. Rep. 97. pl. 45. 

(5) Stat. 5 Geo. 2. c. 30. S. 10. | 

(e) A Certificate allowed in the Life Time of the 
Bankrupt, though not confirmed by the Great Seal 
till after his Death, is good, for the operative Force of 
it ariſes from the Conſent of the Creditors, and when 
confirmed, it has its Effect from the Beginning; by 
Lord Hardwicke. Att. Rep. 77. 2 Bur. Rep. 718. 
At a Meeting of the Commiſſioners to review a Bank- 
Tupt's Certificate, ſeveral new Creditors came in and 
proved their Debts, but as they did not join in a Pe- 
tition to ſet aſide the Certificate, as fraudulently ob- 
tained, the Court would not delay the Allowance 
thereof, as it would be a great Hardſhip on the Bank- 
rupt; by Lord Hardwicke. Ark. Rep. 74. 55. Where 
tour Parts in five in Number and Value of the Cre- 
ditors have ſigned the Certificate, the Court will not 
ſtay it on the Petition of Perſons, whoſe Demands on 
the Bankrupt's Eſtate depend upon an Account to be 
taken, and where they do not ſwear to a Balance in 
their Favor, 4th, Rep. 81. pl. 30. 


confirming 


| ſaid Certificate: for 
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confirming thereof, which Certificate, upon 
the Bankrupt's making Oath, or being of 


£39 


the People called Quaters, ſolemnly af- 
firming in Writing, that the ſame and the 
Conſent of the Creditors thereunto were 
obtained fairly and without Fraud, may be 
allowed and confirmed by the Great Seal, 
or by two (4) Juſtices of the King's Bench, 
Common Pleas, or Barons of the Exchequer, 
to whom the Conſideration thereof ſhall be 
referred by the Great Seal; and any (e) 
Creditor of the Bankrupt may be heard 
if he thinks fit, before the Perſons afore- 
laid againſt making and confirming the 
which Purpoſe the 
Great Seal gives Notice in the Gazette, 
that by Virtue of Stat. 5 Geo. 2. c. 30. the 


(d) Formerly the Judges had the Cognizance of 
Certificates, but being found inconvenient, the Great 
Seal has taken it to itſelf, 4:4. Rep. 87. 

(e) Though a Creditor of a Bankrupt under 200. is 
excluded from Aſſent or Diſſent to the Certificate, yet 
as he is affected by the Conſequence of allowing it, he 
bath a Right to petition, and ſhew any Fraud againſt 
allowing the ſame, 7 Yin. Abr. 134. pl. 18. Sir 
Fletcher Norton ſaid, that as well Creditors who hawz 
figned, as thoſe who have not figned, may be heard 
apainſt the Allowance, for the Act ſays, ** any Cre- 
ditors”” may object to it,” and they are not confined 
by any reſtrictive Words whatſoever, to Matters of 
Fraud or Unfairne/ſs; but left quite at large. Lord 
Mansfield faid, certainly they are not ſo confined, ei- 
ther by Law or Practice; and any Creditor whatſoever 
may object to the Allowance. 2 Bur, Rep. 718. 


Certificate 


240 Bankrupt's Certificate. Ch. 7. 


Certificate will be allowed and confirmed 
as the ſaid Act directs unleſs Cauſe be 
ſhewn to the contrary within twenty one 
Days from the ſaid Advertizement. 
Certificates (ſaid Lord /) Hardwicke) 
were Matters of Judgment, and he did not 
know that a Mandamus would lie to com- 
pel an Allowance, for it was diſcretionary 
in the Commiſſioners firſt, and afterwards 
in the Lord Chancellor, and yet that it 
ought not to be arbitrary, either in the 
Commiſſioners or the Chancellor to ſay, 
we will, or will not, allow a Certificate, 
but they ought to be governed entirely by 
the fair or fraudulent Behavior in the 
Bankrupt. 
Signing the Certificate in leſs than three 
Months after the Commiſſion iſſued, Lord 
Hardwicke (g) thought too precipitate as 
the Bankrupt was a Trader in Jreland, and 
might be preſumed to have large Debts 
ſtanding out againſt him there ; and it ap- 
peared alſo, upon the Face of his Exami- 
nation, that the greateſt Part of his Books 
were then in Jreland, ſo that he had not 
made a full Diſcloſure or Diſcovery, ſo as 
to intitle him to his Certificate. 
Lord Haordwicke ( directed a Certifi. 
cate to be ſtayed becauſe it was ſigned within 
At. Rep. 82 


(eg) Atk. Rep. 83. 
% Ati Rep. 84. pl. 32. 


t 


t 
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two Months from the iſſuing the Commiſ- 
ſion, and diſapproved extreamly of Com- 
miſſioners being ſo precipitate in ſigning 
Certificates, and ſaid that ſuch haſty Pro- 
ceedings inverted the very Intention of the 
Acts of Parliament, which were made in 
Favor of Creditors, but were too often 
abuſed for the Service of inſolvent Per- 
ſons. 

The Certificate being ſigned upon the 
ſame Day with the Bankrupt's laſt Exami- 
nation; and two thirds of the Creditors 
living in Guernſey, the Allowance thereof 
was ftayed, for Lord Hardwicke (i) ſaid, 
that the admitting ſuch a Certiſicate as this, 
would be turning the Edge of the Law 
againſt Creditors in Favor of Bankrupts, 
which was not to be ſuffered in a commer- 
cial Country. 

The Certificate of Bankrupt's conform- 
ing, and the Allowance thereof according 
to the Directions of this (+). Statute, ſhall 
be ſufficient. Evidence of the Trading, (7) 


(i) Att. Rep. 86. 87. 

(4) Stat. 5 Geo. 2. c. 30. S. 7. 

%) Previous to this Statute, all the Judges of the 
King's Bench were of Opinion, notwithſtanding 5 Geo. 
e. 24. S. 30. [expired] provided that a Bankrupt's 
Certificate ſhould be given in Evidence, and be a full 
Diſcharge of any Action which ſhould be brought by 
any Creditor of the Bankrupt, that yet it was ſtill ne- 
cellary zo prove an Act of Banktuptcy. Stra. 533. 


M Bankruptcy, 
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Bankruptcy, Commiſſion, and other Pro- 
ceedings precedent to the obtaining thereof; 
and a Verdict ſhall thereupon pals for the 
Defendant, unleſs the Plaintiff, in ſuch 
Action, can prove the Certificate was ob- 
tained unfairly, or by Fraud, or can make 
appear any Concealment by the Bankrupt, 
to the Value of 10. And if a Verdict 
paſs for the Defendant, or the Plaintiff ſhall 
become nonſuited, or Judgment be given 
againſt the Plaintiff, the Defendant ſhal] 
recover his full Coſts. 

All Certificates which have been allowed, 
or to be allowed, and entered of Record, or 
a true Copy of every Certificate ſigned 
and atteſted, as herein () is mentioned, 
may be given in Evidence in any Court 
of Record, and without further Proof taken 
to be a Bar, and Diſcharge againſt any Ac- 
tion for any Debt contracted before the 
iſfuing of the Commiſſion, unleſs any Cre- 
ditor of the Perſon, who has the Certificate, 
can prove it was fraudulently obtained. 

Every Bond (u), Bill, Note, Contract, 
and Agreement or other Security whatſo- 


() Stat. 5 Geo. 2. c. 30. S. 41. 

A Creditor petitioned the Lord Chancellor 
Parker againſt the Allowance of the Bankrupt's Cer- 
tificate, who, in Confideration of the Plaintiff's with- 
drawing his Petition, gave him a Bond for the whole 
Debt, The Certikcate was afterwards allowed, and 


eve 
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ro- ever made or given by any Bankrupt, or by 
of; ¶ any other Perſon, unto, or to the Uſe ot, 
the Nor in Truſt for any Creditor, or for the 
uch Security of the Payment of any Debt or 
Sum of Money due from the Bankrupt, at 
rake WW the Time of his becoming Bankrupt, or 
upt, ¶ any Part thereof, between ſuch Time and 
rdiCt ¶ his Diſcharge, as a Conſideration or to per- 
ſhall ¶ ſuade him to conſent to, or ſign any ſuch 
1ven ¶ Allowance or Certificate ſhall be void (o). 
ſhall Nothing in Stat. 5 Geo. 2. c. 30. ſhall 
grant any Privilege, Benefit or Advantage 
wed, WW to any Bankrupt whatever who hath on the 
d, or MW Marriage of any of his (p) Children given 
gned WW above 100. unleſs he ſhall prove by his 
oned, WW Books fairly kept, or otherwiſe upon his 
-ourt WW Oath, or being of the People called Quakers, 
taken W upon ſolemn Affirmation before the Com- 
Ac miſſioners, that he had at the Time thereof, 
e the over and above the Value ſo given, remain- 


Cre- ing in Goods, Wares, Merchandizes, read 
cate, W Money, or other Eſtate real or perſonal, 
ſufficient to pay unto every Creditor his full 
1tradt, | 
hatſo- ¶ the Creditor ſued the Bond againſt the Baokrupt, who 
pleaded the Act of 5 Geo. 2. and that the Bond was 
obtained in order to procure his Diſcharge; but Lord 
lot Chancellor refuſed to relieve the Bankrupt, and diſ- 
ET miſſed his Bill with Cofts. . Rep. 620. pl. 181. 
* he (o) Stat. 5 Geo. 2. c. 30. S. 11. 1/4. Rep. 105, 106, 
N * (p) Lord Hardwick? faid, that as this Clauſe was a 
1 and Penal one, it ought to be conſtrued ſtrictly, and there. 
3 


fore to be confined to the Children of the Bankrupt, 
ever und not to be extended any further. Art. Rep. 86, 


M 2 Debt; 


— — — 
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Debt; or who ſhall have loſt in one Day 
five () Pounds or in the whole 100. with- 
in 12 Months next proceeding his becoming 
Bankrupt, inplaying at Cards, Dice, Tables, 
Tennis, Bowls, Billiards, Shovelboard, or by 


or Foot Races, or other Paſtimes or Games 
whatſoever, or by bearing a Share in Stakes, 
Wagers, or Adventures, or by betting on 
the Sides of thoſe who play, act, ride or 
run as aforeſaid; or who within one Tear 
before he became Bankrupt, ſhall have loſt 
100l. by Contract for the Purchaſe, Sale, 
Refuſal, or Delivery of any Stock of any 
Company or Corporation whatever, or any 
Parts or Shares of any Government or 
public Funds or Securities, where any ſuch 
Contract was not to be performed within Con 
one Week from the Time of making che ¶ tiſic. 
Contract, or where the Stock or other liver 
Thing ſo bought or fold was not actually I ot t 
transferred or delivered in Purſuance of be nd 
Contract (7). Cert 

In order to prevent the many Abuſcs © rupt 
committed by Bankrupts, and Perſons who, * 
5 Ce 
W 
the 


(5) If the Bankrupt has loſt 5. at one Time, and 
the Fact ſhall be 2 before the Allowance of the 
Certificate, Lord Chancellor Coauper (when a Counſeh 
was of Opinion the Certificate ought not to be allowed 
either by the Commiſſioners of Bankrupt, or by tbe 
Great Seal. Beawes's Lex mercat. rediviv. 499. 

(7) Stat. 5 Geo, 2. c. 30. S. 12. 


(s) \ 


With 


7. 

Day 

ith- 
ung 
les, 
r by 
hes, 
mes 
kes, 
on 


0 


e Or 
Lear 
loſt 
Sale, 
any 
r any 
at or 
ſuch 
71thin 
g the 
other 
tuall 
f the 


buſes 
who, 


1e, and 
of the 
'ounkſe!) 
aliowed 
by the 
Js 


N My 


Ch. 7. Bankrupt's Certificate. 245 


with their Privity attempt to prove fictitious 
and pretended Debts under Commiſſions of 
Bankrupt, that tuch Perſons may be enabled 
to ſign their Conſent to the Certificates for 
diſcharging ſuch Bankrupts from their Debts. 
t is enacted, that where any Perſon ſhall 
traudulently ſwear, or being Quakers afirm, 
before the major Part of the Commiſſio, 
ners named in any Commiſſion of Bank- 
ruptcy, or by Affidavit or Affirmation ex- 
hibited to them, that a Sum of Money is 
due to him from any Bankrupt, which 


| ſhall not be really fo due, and ſhall in re- 


pect of ſuch pretended Debt ſign his Con- 
lent to the Certificate for ſuch Bankrupt's 
Diſcharge from his Debts, unleſs ſuch 
Bankrupt fhall, before ſuch Time as the 


| Commiſſioners ſhall have ſigned ſuch Cer- 


tiſicate, by Writing by him ſigned and de- 
livered to one of the Commiilioners or one 
of the Aſſignees, diſcloſe the ſaid Fraud, 
2nd object to the Reality of ſuch Debt, ſuch 
Certificate ſhall be (s) void, and ſuch Bank- 
rupt ſhall not be diſcharged from his 
Debts, or have any of the Benefits of 
5 Geo. 2. c. 30. 

When the Commiſſioners have aſſigned 
the Bankrupt's Eſtate, and. given him his 


(s) Stat. 24 Geo. 2. c. 57. S. . 


M 2 Certificate, 


—— - — .. 
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(t) Certificate and Diſcharge they have () | © 
executed their Power. 

It has been (u) ſaid, that it was not in 
the Power of the Great Seal, after a Cer- 
tificate had been once duly allowed and 
confirmed, without any Objection made by 
the Creditors, and after the fame had been 
delivered to the Bankrupt, and enjoyed by 
him for ſeveral Months, legally to recal 
ſuch Certificate ex Officio, and deprive the 
Bankrupt of the Benefit of his Diſcharge, 
upon the Account of a Fact which was 
never proved, or ever objected to, before 
the Allowance of the Certificate; becauſe 
(by the Statutes) conforming to the Acts, 
and a Certificate confirmed, was made an 
actual Diſcharge of the Bankrupt's Debts, 
due at the Time of his Bankruptcy, and a 
Revocation after the Debts were once ex. 
tinguiſhed, ſeem'd to come too late. 

The above appears to be the Opinion 
only of Counſel, and ſo long ago too as 
the Year 1725; we therefore preſume to 


(7) But if the Bankrupt hath not obtained his Cer- 
tificate, and after the Commiſſion awarded and Diſtri- 
bution made of all the Bankrupt's Eſtate towards Sa. b 
tis ſaction of the Creditors ; Lands, Goods, &c. deſcend N, 
or come to, the Bankrupt, they ſhall be ſubject to 2 2 
new Sale and Diftribution, for the Commiſſioners 2 
Power is not fully executed, until the Creditors be ſa- 4 
tisfed. Billingb. 118. but Stone 132. pl. 19. is contra, 

(4) See Bea tres Lex mercat. redi viv. 499. 
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differ from it; becauſe in the (w) Year 1732 


the Legiſlature was pleaſed to declare, that 


the Certificate of a Bankrupt entered of 
Record, might be given in Evidence in 
any Courts, auleſs (x) ſome one of bis Credi- 
tors ſhould prove that the ſame was fraudu- 
lently obtained; from hence we inter taa:. 
ſuch Certificate even after it has been allow- 
ed and confirmed by the Great Seal; after 
it has been entered of Record, and after it 
has been produced in Evidence, if any 
Creditor even then ſhews that it was ol 
tained | fraudulently, that in fuch Caſe the 
Court cannot. admit it to be read, and 
conſequently that it will be no Bar or Dit- 
charge to any Action brought againit the 
Bankrupt, but ſuch Certificate on the con- 
trary will be ablolutely null and (y) void. 
Lord Chancellor (z) Parker ſaid, that 
the Bankrupt's Certificate diſcharged (a 


(ww) Stat. 5 Geo. 2. c. 30. S. 41. 

(x) Stat. 5 Geo. 2. c. 30. S. 7. 

65 See Stat. 24 Geo. 2. c. 57. S. 9. fol. 244. 245. 
whereby the Legiſlature has more expreſsly acclared 
that the Certificate of a Bankrupt ſhali be void, tho' 
allowed and confirmed. 

(z) He further ſaid, that it had been fo determined 
by the Judges of the King's Bench. 3 Wil. Rep. 24. in 
Notes. S. P. in totidem Verbis, by Lord Hardwicke. 
Atk. Rep. 67. pl. 22. id. 138. S. P. by the Court of 
King's Bench. 2 Stra. 1157. See Beawes's Lex mercat. 
rediviv. 498. 

(a) And his Wife too for ever. l. Rep. 257. 
10 Mod, 246. 247. Gib. Caf, 327. 
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him not only of what he owed ſeparately, 
but alſo of what he owed jointly and on 
Partnerſhip Account; becauſe by the Act 
of Parliament, the Bankrupt, upon making 
a full Diſcovery, and obtaining his Cer- 
tificate, was to be diſcharged of all Debts, 
and as the Debts which he owed jointly 
with another were equally his Debts, as 
thoſe which he owed on his ſeparate Ac- 
count, that conſequently he was to be 
diſcharged of both his joint and ſeparate 
Debts. 

It is a Diſcharge from an Action brought 
againſt the Bankrupt as Drawer of a Bill of 
Exchange, though the Bill be not returned 
and proteſted for (4) Non-acceptance till 
after the Bankruptcy, the Court being of 
Opinion that the Principal (c) was the 
drawing the Bills, and therefore (4) within 
the (e) Statutes; but Sir John Strang: 
ſeems to doubt the Authority of this Reſo- 
lution, 

The Court of King's (f) Bench held, that 
a Bankrupt's Certificate diſcharged him from 


(5) It was inſiſted, that the Cauſe of Action aroſe 
vpon the Non-Acceptance and Proteſt, which were 
both neceſſary to be averſed in order to maintain the 
Action, and the Charges thereof were to bs recovered. 
2 Stra. gag. 2 Ki. 239. pl. 191. 

(e) 2 Stra. 949, 

(4) 2 Barnard. K. B. 255. 256. 

(e) Stat. 7 Geo. c. 31. 5 Geo, 2. c. 30. S. 22. 

Stra. 1152, ‚ 

a Contempt 


empt 
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a Contempt in not performing an Award, 
this being a Demand for which Debt would 
lie, and the Act ſaying he ſhould not be 
arreſted, proſecuted or impleaded for any 
Debt due before the Bankruptcy, it would. 
therefore be hard to keep him in Cuſtody, 
when the Duty was diſcharged. 

It will diſcharge him from a Judgment 
obtained after (g) his Bankruptcy on a Debt 
due before, 

It will alſo diſcharge him from a Bond 
tor Payment of Money by Inſtallments, 


| though /ome of them were not payable till 


aſter the Bankruptcy, if any of them were 


| due before, for after the firſt Default of 


Payment the Bond became forfeited, 'and 
the Penalty was the Debt at (þ) Law. 

A Certificate diſcharges the Perſon of a 
Bankrupt and his Eſtate (i) ſubſequently 
accrued, 

Where a Perſon diſcharged by the in- 
ſolvent Debtor's Act, becomes Bankrupt 
afterwards, Lord Hardwicke ſaid, that his 
Certificate mult be ſpecial and that it would 
ducharge (&) only his Perſon. 


(2) 2 Stra. 1196. 

(>) 2 Barnes Notes. C. P. 8 2. 87. 261. 202, 

„%) But not the Eſtate ia t! e Hands of the Aſſignee. 
AA. Rep. 77. 

) Not his future Eſt:te ai d ies, 414, Rep, 257, 
P'. 138, 
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The Bankrupt's Certificate does not (1) 
diſcharge him from his Bond conditioned 
for Payment of a Sum of Money in Caſe 


one M. I. ſhould marry him and ſhould 


happen to ſurvive him, becauſe it was un- 
certain, whether this Bond would ever be- 
come due or not, it depending upon two 
in) Contingencies; Firft, the Marriage tak- 
ing Effect, and Secondly, the Wife's ſurviv- 
ing, which had not both () happened at 
the Time of the Act of Bankruptcy com- 
mitted. 

It does not diſcharge him from a Bond 
of (o) Indemnity, where the Breach was 
after the Bankruptcy. 

Three (Þp) Barons againſt one were of 
Opinion, that it did not diſcharge a Note 
payable a Twelvemonth after Date, on the 
Drawers becoming Bankrupts before it was 
due. 

L. C. J. ( Hardwicke ſaid, that where 
there was an Act of Bankruptcy between 
the becoming Bail on Error, and the At- 
firmance ; the Bankrupt was not diſcharged 
by his Certificate from his Recognizance, 


for that this was but a contingent Debt. 


(I) Barnard. K. B. 59. om. Dig. 539. 
n] 2 Stra. 868. 
in) 2 Lord Raym. 1549. 
(e 2 Stra. 1160. 
{þ) Bunb. 120. pl. 187, 
17) 2 Sera. 1043. 
The 
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The Bankrupt's Certificate will not diſ- 
charge him from Debts which he owes as 
( Executor. 

The Certificate of one Bankrupt Partner 
does not (5s) diſcharge the other. 

The Allowance of a Bankrupt's Certifi- 
cate will not diſcharge his (7) Sureties, but 
they may be proceeded againſt notwithſtand- 
ing ſuch allowance. 

Lerd (u) Hardwicke ſaid, that it would 
not diſcharge him from a Commitment on 
Behalf of the Crown. 

Lord Talbot ( ſaid, that notwithſtand- 
ing the Effects of a Bankrupt in the Plan- 
tations were liable to the Commiſſion here, 
and the Right was veſted in the Aſſig- 
nees; and tho“ it ſeemed reaſonable that 
his Certificate ſhould be equally extenſive 
as his Diſcharge; yet as the Laws of 
England, made ſince Barbadoes and the 
other Plantations were ſettled, did - not ex- 


(r) See 4:4. Rep. 101. pl. 50. 102. pl. 5 1. il. 
Rep. 254. 10 Mod. 162. 163. 245. Gilb. Cal. 323. 

(s) Stat. 10 An. c. 15. S. 3. 

() Com. Dig. 539. Ad. Rep. 84. Lord Mansjield 
fazd, (which was agreed to by the other Judpes) that 
if the Certificate was obtained before the Bail were 
fixed, they ſhould be diſcharged ; but if they were fad 
before the Certificate was obtained, they remained 
liable. Bur. Rep. 245. 436. 

(%) Ath. Rep. 202. pl. 143. 

(w) Beawwes's Lex nercat. red/viv. 499: Thelate 
I. C. Ryder was of the ſame Ovinicn, and for the 
ſum? Reaſons ; his Opinion wis fipned Tuly 1. 1738. 
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tend to them unleſs they were expreſsly 
named, and as the Laws relating to 
Certificates did not expreſsly extend to the 
Plantations, he was of Opinion a Certificate 
confirmed here, would be no (x) Diſcharge 
to the Bankrupt, if a Suit was commenced 
againſt him in Barbadees, or the other Plan- 
tations, 


(x). But the late Sir John Strange was of Opinion 
(which he figned 5 June 1738) that unleſs the Bank- 
rupt's Debts in Barbadoes were ſecured by ſome Mort- 


gage or Pledge, the Certificate would extend to dif 


charge them. 
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CG HA F- VE 
The Dividend. 


HE. (y) Commiſſioners after (z) the 

Expiration of four Months, and with- 
in twelve Months. from the Time of iſſu- 
ing the Commiſſion, (twenty one Days 
Notice having been previouſly given in the 
Gazette, of the Time and Place they and 
the (a) Aſſignees intend to () meet to 


) The Aſſignees having refuſed to make a Divi- 
dend, Lord Hardwicke ordered, they ſhould attend the 
Commiſſioners at a Sitting to be appointed by them for 
that Purpoſe, and that if the Commiſſioners thought rt 
proper for the Aſſignees to make a Dividend, that it 
ſhould be advertized accordingly. 4:4. Rep. 91. pl. 39. 

2) Though till the four Months are paſſed the Com- 
miſioners cannot make Diſtribution, yet they may ſell 
and prepare for a Diſtribution preſently upon Execu- 
tion of the Commiſſion, within the four Months; ſo 
reſolved in Hut. Rep. 38. Lord Hardxwicke ſaid, an 
Attempt to make the Court Judges in what Manner 
the Eſtate and Effects of a Bankrupt ſhould be diftri- 


buted before the Expiration of four Months from the 


Date of the Commiſſion, was an Attempt abſolutely to 
change the Method chalked out by the AR, and ought 
to meet with the utmoſt Diſcouragement. 4:4. Rep.107. 

{a) Upon every ſuch Meeting, the Aſſignees ſha!l 
produce Accounts of their Receipts and Payments, &c. 
of what ſhall remain out ſtanding, and ſhall (if the 
Creditors preſent require the ſame) be examined upon 
Oath, or ſolemn Affirmation, touching the Truth ot 
ſuch Accounts; and the Aſſignees ſhall be allowed all 
juſt Allowances, Stat. 5 Geo. 2. c. 30. S. 33. 

% At which Time the Creditors, who have not 
tefore proved their Debts, ſhall be at Liberty to prove 

| make 


make a Dividend) ſhall. order ſuch Part of 
the neat Produce of the Bankrupt's Eſtate 
in the Hands of the Aſſignees, as they ſhall 
think fit, to be divided amongſt the Cre- 
ditors, and ſhall make fuch Order for a 
Dividend in Writing, and ſhall eauſe one 
Part of ſuch Order to be filed amongſt the 
Proceedings under the Commiſſion, and 
ſhall deliver unto each of the Aſſignees a 
Duplicate of ſuch (c) Order (4). 

Upon the common Equity of the Court 
of Chancery, if Creditors will make an Affi- 
davit that they have not read the Gazette, 
they will be admitted, ſo as not to dil- 
turb the former Dividend, and by that 
means malt, in the firſt Place, be brought 


the ſame; which Meeting for the City of London, and 
all Places within the Bills of Mortality, ſhall be at 
Guildhall. Stat. 5 Geo. 2. c. 30. S. 33. 

(c) Which Order ſhall contzin an Account of the 
Time and Place of making ſuch Order, and the Sum 
total of the Debts proved, and the Sum total of the 


Money remaining in the Hands of the Aſſignees, and 


how much in the Pound 1s then ordered to be paid ; and 
the Aſſignees in Purſuance of ſuch Order, and without 
any Deed of Diſtribution, ſhall forthwith make ſuch 
Dividend, and take Receipts in a Book from each 
Creditor, Stat, 5 Geo. 2. c. 30. S. 33. An Aſſignee 
cannot ſtop a Perion's Mare in a Dividend on Account 
of his own private Debt, owing to him from that 
Perſon, for he ought not to blend (ſaid Lord Hard- 
abet hs own private Affairs with the Commiſſion, to 
which he is only a Truſtee. 4:4. Rep. g1, 
(4) Stat. 5 Geo. 2.C. 30. S. 33. 


up 
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up equal to the Creditors under the former 
Dividend, before the Commiſſioners can 


proceed to make a ſecond; by Lord (ed 


Hardwicke, 
Within eighteen Months after iſſuing the 
Commiſſion, the Commiſſioners ſhall make 


a ſecond Dividend, in Caſe the Eſtate was 


not wholly divided upon the firſt, and ſhall 
cauſe Notice to be inſerted in the Gazette, 


of the Time and Place they intend to meet 
to make a ſecond Dividend, and for the 


Creditors, who ſhall not before have prov- 
ed their Debts, to come and prove the 
ſame; and at ſuch meeting every Aſſignee 
ſhall produce upon Oath or Affirmation 
his () Accounts, and what upon the Balance 
ſhall appear to be in his Hands, ſhall by 
like order of the Commiſſioners be forth- 


(e) Att. Rep. 209, 

(f) We have obſerved a ſubſequent Bill to that 
ſettled at the ſecond Sitting uſually an Tem in this 
Account, but it very ſeldom appears to have. been 
taxed, without which we apprehend the Commifhoners 
ought not to look upon it as a juſt Allowance, becauſe 
to the End that Commiſſions of Bankrupt may be car- 
ried on and proſecuted with as little Expence as rea- 
{onably may be, all Bills of Fees or Diſburſements 
claimed or demanded by any Solicitor, Cletk or At- 
torney employed under any Commiſſion of Bankrupt, 
ſhall be ſettled, adjuſted, and certified by one of the 
Maſters of Chancery, and ſe much as the Maſter ſhall 
certify to be due to ſuch Selrcitor, Oc. and no more, ſhall 
be paid by the Afgnee under the Commiſſion. Stat. 
5 Geo. 2. c. 30. 8. 46. See Ak. Rep. 88. i 

with 
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with divided, which ſecond Dividend ſhall 
be final, unleſs any Suit ſhall be depending, 
or any Part of the Eſtate ſtanding out, or 
unleſs ſome fu!ure (g) Eſtate of the Bank- 
.rupt's ſhall afterwards come to the Aflig- 
nees, in which Caſe, the Aſſignees ſhall, as 
ſoon as may be, convert ſuch future Eſtate 
into Money, and ſhall, within two Months 
after, by the like Order of the Commiſſio- 
ners, divide the ſame (4). - 


(g) It ſeems that the Word © future“ ſhould be ex- 
2 for Lord Hardwicke ſaid, if a Bankrupt after 
is Di/charge got future Eſſects, in Point of Juſtice and 
Conſcience he ought to make good the Deficiency, 
though no Court of Equity would do it for the Creditor, 
Atk. Rep. 256. See id. 79. & Stat. 5 Geo, 2. c. 30. 8. g. 
9 Stat. 5 Geo. 2. c. 39. S. 37. 
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The Bankrupt's Allowance, and herein 
of the Overplus. 


F (i) the neat Produce of the Bankrupr's 
Eſtate ſhall not amount to ſo much as 
will pay his Creditors ten Shillings in the 
Pound, after all Charges firſt had and 
deducted, then the Bankrupt ſhall be allow- 


ed and paid by the Aſſignees, ſo much Mo- 


ney as the Aſſignees and Commiſſioners ſhall 
think fit to allow, not exceeding three ( 
Pounds per Centum. 

Lord (1) Hardwicke was of Opinion on 
the Conſtruction of this Clauſe of the Act 
of Parliament, that though the Bankrupt 
did ſurrender and conform, yet that he 
was not intitled to the Allowance given to 
Bankrupts unleſs he had obtained his Cer- 
tificate, for if the Creditors ſhould conſent 


(i) Stat. 5 Geo. 2. c. 30. S. 8. 

(k) As this Clauſe of the Statute has not the Words 
* over and above ſuch Allowance,” and as it does not 
limit the Allowance to any particular Sum, it ſeems 
that a Bankrupt, who pays only 9s 9d in the 
Pound may be entitled to a larger Allowance than one 
who pays even 155 in the Pound ; for the latter cannot 
receive more than zool. whereas the former may near 
zool. 

(1) 4th. Rep. 208. 

to 
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to giving it him before, it would be of no 
Service, as they might take it from him 
again the next Moment, for it would be 
liable in his Hands to ſatisfy any Creditors, 
till he was entirely cleared by the Certifi- 
cate; and he further ſaid that till after a 
final Dividend, it could not be ſeen whether 
the Bankrupt would be intitled to any 
Allowance at all, for the A& of Parliament 
directed that the neat Produce of his Eſtate 
ſhould be ſufficient to pay the Creditors of 
the Bankrupt, who had proved their Debts 
under the Commiſſion the Sum of ten Shil. 
lings in the Pound, over and above ſuch Al. 
docvance. | 

Lord (m Hardwicke ordered an Aſſignee 
of a Bankrupt's Eſtate out of the Effects in 
his Hands to pay his. Adminiſtrator the Al. 
lowance under the Act of Parliament a 
the Rate of gl. per Cent. upon the Money 
got in from the Bankrupt's Eſtate, not ex- 
ceeding the Sum of 200/. the Bankrupt in 
his Lite Time having made a neat Dividend 
of ten Shillings in the Pound. 

The Commiſſioners ſhall, upon lawiul 
Requeſt to them made by the Bankrupt, 
not (n) only make a true Declaration to 
him of the employing and beſtowing his 
Lands, Tenements, Hereditaments, Offices, 


u 4th. Rep. 209. 128 114. 208. pl. 212. 
(. Stat, 13 El. c. 7. S. 4. 


'Fees, 
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Fees, Goods, Wares, Money, Chattels, and 


Debts paid and fatisfied to his Creditors ; 
but alſo make Payment of the (e Overplus 
of the ſame, if any ſuch ſhall be, to the 
ſaid Bankrupt, his Executors, Adminiſtra- 
tors, or Aſſigns; and the Bankrupt, after 
full Satisfaction of his Creditors, ſhall have 
full Power and Authority to recover and 
receive the Reſidue and Remainder of the 
©) Debts to him owing. 


Ce Lord Hardwicke ſaid, that the Surplus to be paid 
over to the Bankrupt, was only the Surplus after Pay- 
ment of the whole Debts ; for it would be vain to pay 


any other Surplus, when it might be recovered from 


him again by the Creditors. 4:4. Rep. 58. 

(p) Stat. 1 Jac, c. 15. 8. 15, Lord Hardwicke di- 
rected, that a Bankrupt who had paid 14s and 6d in 
the Pound, who had his Certificate, and a Releaſe from 
his Creditors of all further Demands, ſhould ſtand in 
the Place of the Aſfignees to get in the Remainder of 
the Debts, on giving a proper Indemnity to the At- 
ſignees, that they might not be called to an Account 
tor ſuch Money fo received. 44, Rep. 145. pl. 84. 
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APPENDIX 
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IPRECEDEN TS. 


NTENDING to obſerve the ſame Method in 
this practical Part, as in the Theory, we will 
lay before the Solicitor approved Precedents of, 


1. Trading. 
2. Acts ok Bankruptcy. 
3. Debts of the petitioning Creditorg. 


1. (a) Trading, 
(2) Banker, 


At Serle's (c) Coffee Houſe, Lincoln's Inn, in the 
County of Middleſex. —Fune 1767. 


% Z. 4. of, &c. being (d) ſworn 
Thomas Nugent, ** and examined the Day and 
| & Year, and at the Place above- 


(a) See fol. 7 to 34. 

(5) See fol. 8, 

( The Place where the Commiſſioners meet to open the Com- 
miſſion; this Meeting may be u herever the Parties concerned think 
pro er. 

(4) If the Examinant happens to be a Quaker, this Depofition 
muſt run thus; Z. A. of &c, be'ng one of the People called 
Quakers, being examined on the Day and Year, and at the Place 
abovementioned, upon his ſolemn Affirmation ſaith, e. ben it 
goes on as above. | 


— 


« mentioned, 
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<< mentioned, before the major (e) Part of the Com- 
© miſſioners named and authorized in and by a 
«© Commiſſion of Bankrupt awarded and iſſued, 
and now in Proſecution againſt Francis Gibbon; 
© of &c, upon his Oath faith, that he hath 
„ known the ſaid Francis Gibbons 
John Fenſhawe. © for the Space of twelve Months 
* now laſt paſt, during ( which 

Time the ſaid Francis Gibbons uſed and exer- 
** ciſed the Trade and Buſineſs of a Banker, and 
« as ſuch, was intrufted with the Money Goods 
% and Effects belonging to other Perſons (g), and 
% merchandized therewith; and ſought and 
© endeavoured to get his Living thereby, as others 
Ee « of the ſame Trade and Buh- 
Champion Branfil. ** neſs uſually do.“ Z. A. 


Pawnbroker (H). 
At, &c. 


“% Y. A. of &c. being ſworn and 
© examined the Day and Year, 
« and at the Place abovementioned, before the 
major Part of the Commiſhoners named and 
© authorized in and by a Commiſſion of Bank- 


Tamas Nugent. 


* rupt awarded and iſſued, and now in Proſecu- 


tion againſt Francis Gibbons of &c. upon his 
« Oath faith, that the ſaid Francis Gibbons (or the 


(e) Of whom muſt be, one of the two firſt named in the Coia- 
miflion, See 3 Kb. Rep. 837. pl. 74. 

Id is not neceflary that the Party ſhould have traded for any 
particular Length of Time, 

(s) © And did draw and re-draw Bills of Exchange, and diſ- 
counted prom ſory Notes, Bills of Exchange, &c.“ may be added, 
if the Fact w I] ſupport it, 

(>) See fel. 9. 23. 


« ſaid 
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% ſaid Bankrupt) did exerciſe and 
John Fenſhawe. © carry on the Trade and Buſineſs 

c of a Pawnbroker, and as ſuch 
received Goods and Effects by Way of Pawn 
« or Pledge, and lent Monies thereon, and hath 
„ ſo done, to this Examinant's Knowledge for 
© the Space of two Years and upwards now lat 


e paſt, and ſought and endeavoured to get his 


Livelihood thereby, in the ſame Manner, as 
others of that Trade and 
Champion Branfil, ©* Buſineſs uſually do,” T. X. 


Merchant (i). 
At, &c. 


Thomas Nugent, © W. S. of, &c. being ſworn 

* and examined the Day and 
« Year, and at the Place abovementioned, upon 
© his Oath faith, that he hath known Francis 
« Gibbons of, &c. the Perſon againſt whom the 
„ Commiſfion of Bankrupt now in Proſecution, 


is awarded and iſſued, for theſe three Years 


« laſt paſt, during which Time 

John Fenfhawe. be uſed and exercifed the Buſi 
© neſs ofa Merchant, and traded 

© from this Kingdom of England, to New Eng- 
* land beyond the Seas, and bought Cloths, Stuffs, 
* Britiſh Linen, and other Things in Exchange 
* of ſuch Cloths and other Things, and ſought 
* and endeavoured to get his Living there- 
„ by, as other Merchants uſu— 

Champion Branſil. ally do.“ IV. S. 


6) See fo], 8. ; 
Or 
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Thomas N Agent. 


« During which Time he car- 


«ried on the Trade of a Mer- 


John Fenſhawe. 


Champion Bran. 


6 chant at his Houſe fituate, &c, 
by, exporting and importing 
© divers and ſundry Kind of 
& Wares, Goods, and Merchan- 
© dizes, and ſought, &c.” 


Exchange (k) Broker, 


T homas Nugent. 


John Fenſhawe, 


Champien Branfll. 


At, &c. 


&« 21. O. of, &c. [as before to] 
* during which Time he carried 
© on and exerciſed the Trade 
and Buſineſs of a Broker in 
buying and ſelling (/) Stock 
„ by Commiſhon, and procuring 
* Inſurances on dhips and Car- 
„goes for Lucre and Gain, 
Wand fought and endeavou ed 
* 10 get his Livelihood thereby, 
as others of the ſame Trade 


% and Buſineſs are uſed to do.“ 


Thomas Nugent. 


John Fenſhawe, 


(+) See fol. 9. 


12 Or ſuch oil e: Buſineſs as they generally tranſact. 


A. C. 
(m) Tactor. 


At, &c. 
*& C. D. of &c. [as before to] 


% during which Time he uſed 
„% and exerciſed the Trade oi 4 


Factor by buying and felling 


« Goods 


Char 


Thom: 


John 


C ham 


Thame 


John 


Chamy 
9 8 
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* Goods by Commiſſion, and 
„ ſought, and endeavoured to get 
Champion Branfil. his Ti thereby, as others of 
* the ſame Trade uſually do.” 

C. D. 


(n) Scrivener. 


At, &c, 


Thomas Nugent. & 4. T. of, &c. [as before to] 
© during which Time he carri- 

*« ed on the Trade or Profeſſion 

* of a Scrivener, and as ſuch re- 

« ceived other Men's Monies 

«© and Eftates into his Truſt 

John Fenſhawe. © and Cuſtody, and made Mer- 


” to] 
ried 
ade 


*. © chandize thereof, and 8 
ring % and endeayoured to get his 
phy Living thereby, in the ſame 
ain, &© Manner, as others of that 
ed Champion Branfil, “ Profeſſion are uſed todo.” A. T. 
eby, 

rade | Haſier. 

do.“ 

0 At, &c. 


Thomas Nugent, 4 J. S. of, &c. [as before to] 


« during which Time he exer- 
b «* cifed the Trade or Buſineſs 


. « of an Hoſier in 8 and 
Tg John Fenſpawe, © ſelling Stockings and Gloves, 
| „ and fought and endeavoured 
ing to get his Living thereby as 
« others of the ſame Trade are 
Champion Branfil, * uſed to do.“ 28. 

) dre fol, 25. 
ods , g N Shoemaker. 
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Shoemaker (o). | 
At, &c, cie 

Thomas Nugent. % N. O. of, &c. [as before to] De 
© during which Time he uſed 
* exerciſed and carried on the 
& Trade and Buſineſs of a 
„ Shoemaker, by buying of 

John Fenſhawe, * Leather and working up and 
converting the ſame into Shoes 
* Boots and Splatterdaſbers, 
* and ſelling the ſame, when 
* ſo worked up and converted 
© as aforeſaid, and ſought, &c, 

Champion Branfil. [ as above.] N. C. 

Taylor (p). 
At, &c. 

Themas Nugent. D. C. of, &c. [as before to] 
© during which Time he uſed 
de the Trade of a Taylor in 
buying Cloth, Silk, Linnen, 
% Buckram and other Materials, 

John Fenſhawe. and making them up into WW %% 
„ Cloaths, and ſelling the ſame 
* when ſo made up, and fought, Nene 
* and endeavoured to get his i 55 
„Living thereby, as others in N hi. 


Champion Branfil. that Trade are wont to do.” ref. 
D. G (5 Gb 
Dealer and Chapman, „Cha 


If the Solicitor ſhould happen to find it difficult, 
to particularize the Trade of the Party; he may 
denominate him a ** Dealer and Chat man, tor 
this general Deſcription, it is ſaid, will include 
all Traders, a Chapman being one who buys 
and ſells any (q) thing. 

() See fol. 10. See fol. 10. (20 2 Black. 476. 


heſe 
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Theſe Depoſitions, we 2 will be ſuffi⸗ 


cient for the practiſing Solicitor to frame the 
Deſcription of any other Trade whatever. 


2. Acts ok Bankruptcy, 


Keeping (q) Houſe. 
At, &c. 


O. N. of &c. one of the 
& Servants of Hancis Gibbons 
«of, &c. the Perſon againſt whom the Com- 
miſſion of Bankrupt now in Proſecution, is 
awarded and iſſued, being ſworn and examined 
on the Day and Year, and at the Place firſt 
« zhovementioned, upon his Oath faith, that on 
Saturday Morning laſt, the ſaid Francis Gibbons 
* cave Orders to this Examinant to deny his 
1 deing at Home, in caſe any of his Creditors 
“ ſhould come to his Houſe to enquire for him; 
© and that after this Examinant had received 
«\uch Directions from his taid Maſter, one Mr. 

& 7. about eleven of the Clock 
Jahn Fenſhawe. ** of the ſame Morning, came 

© to his Maſter's Houſe and 
* enquired of this Examinant for the faid Francis 
&© Gibbons, and defired to ſpeak with him, but 
© this Bxarainant denied his being at Home, and 
* refuſed to let the ſaid Mr. Z. fee the ſaid Francis 
Gibbons, (who was then above Stairs in his 


Thimas Nugent, 


< 
4 


— 
* 


* 
3 


* 


Chamber, as he believes) purſuant to the order 


and Direction by him this Examinant received 
from the ſaid Fraucis Gibbons, this Examinant 
at the ſame Lime knowing that the ſaid Mr, 
« 7. was a Cregitar of the ſaid 
Champion Branfii, ** Urands Gibbins,” C. N: 
ft 
:) See fol. 40. 
N 2 Taking 
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Taking (r) Sanctuary. 
At, &c. 
| Thomas Nugent, T. V. of, &c. being ſworn 


* and examined on the Day 
and Year, and at the Place abovementioned 
upon his Oath ſaith, that Francis Gibbons, the 
„ Perſon againſt whom the Commiſſion of Bank- 
* rupt now in Proſecution is awarded and iſſued, 
did within the Space of three Months now laſt 
<< paſt take an Apartment or Lodgings in Scotland 
„ Yard in the City and Liberty of Weſiminſter, 
for the Purpoſe of ſcreening himſelf from his 

* Creditors, as this Examinant 
Fohn Fenſhawe. *© verily believes, becauſe the 
* ſaid Francis Gibbons declared to 
** this Examinant that the Reaſon of his taking 
* the ſaid Apartment or Lodgings in Scotland Y ard 
„was, for Fear of his being arreſted by his Cre- 
« ditors, ſome or one of them for Debt, and at 
© the ſame Time informed this Examinant that 
* the ſaid Apartment or Lodgings were privileged, 

| they being in the Verge of 
Champion Branfil. the Court. 7. N. 


Departing from his Dwelling (s) Houſe, 
At, &c. 


« A. B. of, &c. [as in the 0 
& to ** did”] hath departed from 
and left his Dwelling Houſe 


Thomas Nugent. 


(r) See fol, 45. 
(1) See fol. 4. 


6 of 


BUY 


Chat 


6 of 
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*« for his Lodgings in this Ex- 
*< aminants Houſe, and uſual 
Place of Habitation] for ſeve- 
ral Days now laſt paſt, and 
* from the Diſcourſe which this 
John Fenſhawe, © Examinant bath had with the 
& ſaid Francis Gibbons, and as 
this Examinant verily beleives, 
© he doth ſecrete himſelf from 


© his Creditors, for Fear of be- 


ing arreſted by them or ſome 
Champion Branfil. or one of them for Debt.“ 
A. B. 


Or thus, 
At, &c. 


Thomas Nugent, * Z. A. of, &c. being ſworn 
* and examined the Day and 
« Year, and at the Place abovementioned, b-- 
fore the major Part of the Commiſſionets name! 
and authorized, in and by a Commiſſion of 
* Bankrupt awarded and iſſued, and now in Pro— 
« ſecution againſt Francis Gibbons of, &. upon 
* his Oath faith, that the ſaid Francis Gibbons 
* through Misfortunes in Trade, being rendered 
* incapable to pay all his Creditors their full and 
juſt Demands, did ſend this Examinant up to 
London, to endeavour to compromiſe his Affairs 
with his Creditors, and accordingly this Exami- 
** nant did come up to London, on or about 
the Day of laſt paſt, and met the 
ſaid Francis Gibbons at Edmonton, at which Time 
* the ſaid Francis Gibbons declared to this Exami- 
* nant, that he was unwilling and afraid to meet 
© his Creditors; and that on or about the ſame 
Time, he gave him a Letter of Attorney to 

N 3 5 make 
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* make an End of his Affairs, if the Creditors 
would confent thereto; and alſo declared to 
* this Examinant, that if his ſaid Creditors would 
* not comply with ſuch Terms as this Exami- 
** nant would propoſe to them, that then he, this 
If Examinant, ſhould act and tranſaQ his Aﬀairs 
for the beſt of his Intereſt; 
eln Fenſhawe. © and this Examinant further 
„ ſaith, that the ſaid Francis Gib- 
bons hath ſeveral Times declared to this Exami- 
* nant, that in caſe any Statute of Bankruptcy 
i ſhould be taken out againſt him, that he would 
not appear thereto ;z and when this Examinant 
„ ſaw him laſt, which this Examinant belicves to 
* be on or about the Day of laſt paſt, 
ce the ſaid Francis Gibbons declared to this Exami- 
** nant, that in caſe his Crelitors would not 
comply with the Propoſals he had Power to make 
them, that they ſhould not hear from him till 
next, and believes that Nobody either in Lon- 
don, or, &c. knows where he is gone, and this 
Examinant further ſaith, that he hath peruſed the 
three paper Writings, produced to this Exami- 
„ nant, marked reſpectively A. B. C. hereunto an- 
& nexed, and faith, that be this Examinant, well 
© knows His Brother's tland-writing, and that 
© the Names and Letters Francis Gibbens to the 
„ ſaid three Paper Writings, reſpectively ſub- 
* ſcribed, are of the proper Hand- writing of the 
* ſaid Francis Gibbons, the Perſon 
Champion Brarfi!. © againſt whom the Commiſſion 
is awarded.“ Z. A. 


- 


4 Va hin g 


of 1] 


ang 
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Making a fraudulent (t) Grant. 
At, &c. 


Thomas Nugent. PP. KR. of, &c. being ſworn 
© and examined on the Day and 
« Year, and at the Place abovementioned, upon 
his Oath faith, that he was preſent and did 1ce 
Francis Gibbons of, &c. the Perſon againſt whom 
© the Commiſſhon of Bankrupt, now in Proſa— 
* eution, is awarded and iſſued, duly fign, ſeal, 
c and as his Act and Deed deliver, a certain In- 
« denture [here ſet forth a ſhort Recital of the mater ial 
Parts of it] and this Examinant further faith, 
„that the Name Francis Gibbons ſubſcribed [ar 

«© Mark ſet] againſt the Seal of 
John Fenſhawe. © the ſaid Indenture, (now pra- 

& duced by him this Examinant, 
cat the Time of this his Examination, and ex- 
© hibited (u) to the major Part of the Commitl- 
* fioners in and by the ſaid Commiſſion named 


* and authorized) is the proper Hand-writing oi 


* [or made by] the ſaid Francis Gibbons, and this 
Examinant further faith, that the Name of this 
© Examinant ſubſcribed to the ſaid Indenture as 
© a Witneſs to the Execution thereof, is of 

this Examinant's own proper 


Champion Branfil.“ Hand-writing.“ 3 


(7) See fol. 52. 
(4) The form of the Exhibit is thus, 
At, &c, 
Exhibited to us this Day of June 1767, in a Com nijli.n 
ol Bankrupt againſt Francis Gibbons, 

Thomas Nugent. 

Jebn Fenſh awe, 

Champion Branfi/, 


N 4 Obtaining 
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Obtaining an illegal () Protection. 
At, &c. 

Thomas Nugent. S. M. of, &c. being ſworn 
and examined the Day and 
« Year, and at the Place abovementioned, before 
the major Part of the Commiſſioners named 
and authorized in and by the Commiſſion of 
** Bankrupt, now in Proſecution, awarded and 
<< iſſued againſt Francis Gibbons of, &c. upon his 
<< Oath ſaith, that the ſaid Francis Gibbons is pro- 
<« tected (x) by Ambaſſador to 
* he this Examinant hay- 
ing ſeen the ſaid Protection under the Hand and 
<< Seal of the ſaid Ambaſſador, in the Poſſeſſion 
of the ſaid Francis Gibbons. And this Exami- 
*© nant further ſaith that he verily believes that 
the ſaid Francis Gibbons procured the ſaid Pro- 
t tection for the Purpoſe of ſcreening hiinſelf 
*+* from his Creditors, and to prevent his being 
© arreſted by them for Debt, 
„ becauſe he this Examinant on 
* or about the fifth Day of March 
* now laſt paſt, was preſent and in Company 


« with the ſaid Francis Gibbons and William (y) 
* Whitaker (whom this Examinant was credibly 


Jelm Fenſhawe. 


() See fol. 57. 

(x) If the Party is protected by a Peer or Member of Parlia- 
meat, the Depoſition muſt be varied accordingly, 

(y) It may be prudent, and indeed perhaps thought abſolutely 
neceſſary that the Officer ſhould join in this Depoſition in order 
to corroborate the Circumſtances relating to the Arreſt, as it 
ſeems not to be the beſt Evidence that the Nature of the Caſe 
will admit of, for what a third Perſon ſaid, is no Evidence, where 
that third Perſon himſelf may be had, See Theo, Evid. 110, 111. 
Gilb, Evid, 152. Tri, per Pais 422. 


«© informed 
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© informed is one of the Officers belonging to 
© the Sheriff of Middleſex, which Information 
this Examinant verily believes to be true) who 
© told the ſaid Francis Gibbons that he had a War- 
rant to arreſt him the ſaid Francis Gibbons at the 
“Suit of James Taylor for 500. Debt, where- 
© upon the ſaid Francis Gibbons produced bis ſaid 
“ Protection to the ſaid William Whitaker and 
e claimed Privilege by Virtue thereof, and bad 
« the faid William Whitaker to arreſt him at his 
« Peril, which the ſaid William Hhitater declined 
© to do, on Account of the ſaid Protection, as 
& this Examinant believes for 
Champion Branfil. ** the Reaſons aforeſaid,” 1 
S. 


Lying in (y) Priſon two Months, 
At, &c. 


Themas Nugent. 
“the Sheriff of Middleſex, being 
„ ſworn and examined before the major Part of 
«© the Commiſſioners named and authorized in and 
by a Commiſſion of Bankrupt awarded and if- 
© ſued, and now in Proſecution againſt Francis 
“Gibbons of &c. on the Day and Year, and at 
„ the Place abovementioned, upon his Oath 
„ ſaith, that on the Day of 
* laſt he, this Examinant, arreſted the ſaid 
% Francis Gibbons by Virtue of | name the 
*© F/rit] and detained him in his 
John Fenſhawe. © Cuſtody until the Day 
6-gf next foilowing, 
© when he, this Examinant, in Obedience to his 
{© Majeſty's Writ of Habeas Corpus cum Cauſa, di- 


O) See fol. 59. 


N 5 © rected 


%R. W. of &c, Officer to 
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*© rected to the ſaid Sheriff of Middleſex, did con- 
duct the Body of the ſaid Francis Gibbons 
before Sir Edward Clive, Knight, one of the 
King's Juſtices of the Bench at his Houſe in 
* Great Ormond Street, in the ſaid County of Mid- 
© dleſex, according to the Command of the ſaid 


'« Writ, which ſaid Juſtice did then and there 


receive from him this Examinant, the Body of 
„the ſaid Francis Gibbons, and 

Champion Branfil.“ did commit him to the Cuſtody 
of the Warden of the Fleet.“ 


NV. I}. 
At, &c. 


Thomas Nugent. D. H. of &c. Gentleman, 
* who executes the Office of 
6 Clerk of the Papers of (z) the Fleet Priſon fur 
e Jobn Eyles, Eſq. Warden of the ſaid Priſon, be- 
ing ſworn and examined the Day, Year, and at 
« the Place abovementioned, upon his Oath ſaith, 
« that Francis Gibbons, the Perſon (as this Depo- 
« nent is info med and believes) againſt whom th: 
« GCommiſſion of Bankrupt now in Proſecution is 
e awarded and iſſued, was on the Day of 
40 laſt committed to his Majefty's Priſon of 
« the Fleet, by the Honourable Sir Edward Clive, 
„Knight, one of the Juſtices of his Majeſty's 
« Court of Common Pleas at 1/:/!minfter, upon a 
« Writ of Habeas Corpus cum Cana, directed to the 
«« Sheriff of Middlejex, who certified and returned 
« to the ſaid Writ, that the ſaid Francis Gibbons, 
e jn the ſaid Writ named, was on the Day of 
„ in the Vear of his preſent Majeſtv's 
« Reign, taken and detained by him the [aid Sbe— 
1 
(2) Or the King's Bench Priſen for Aten E fg. fl 
of the ſaid Priſon. 


« iN 


on- 
0915s 

the 
e in 
Jid- 
ſaid 


nere 
y of 


and 
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* rift, by Virtue of a Writ of 
© [name the MWrit] to anſwer 
© [name the Plaintiff in Mrit] of 
* a Plea of Treſpaſs upon the Caſe to the Damage 
of the (aid [the Plaintiff] of 12001, which ſaid 
&« Francis Gibbons ſo taken and detained as afore- 
« ſaid, is, as this Examinant is informed and 
„ believes, the ſame Perfon againſt whom the 
© aforeſaid Commiſſion is awarded: And this 
«© Examinant further faith, that the ſaid Francis 
Gibbons hath, ever fince the Day of his ſaid 
Commitment to the Priſon of the Fleet aforeſaid, 
© remained and continued a Priſoner therein, at 
* the Suit of the ſaid [the Plaintiff ] and now is 
* a Priſoner there, charged in 

Champion Branjfil. ** Manner as aforeſaid.” 
D. H. 


We believe modern Commiſſioners admit the 
Certificate of the Clerk of the Papers, accom- 
panied with a Depoſition of ſeeing it ſigned by 
him, ſufficient Proof of the Arreſt and Impriſon— 
ment, and do not require the Officer's Evidence 
at all; as we cannot think that the modern 
Practice is by any Means ſatisfactory, for the 
Reaſons given in fol. 272. Note ()); we decline 
making ſuch Certificate and Depolition Prece- 
dents, 


John Fenſhawe. 


Aemler of (a) Parliament. 


e Gyles Hi. % of the City of 
& Landen Merchant, and Jahn 
* Cox of Lincolu's- Inn, in the County of Midaliſæx, 
** Gentleman, being ſcverally ſwurnand examined, 


Thomas Nugent. 


(e) See fol. 22, 68. 


N 6 <« the 


* © of &c. upon their 
this Examinant Giles Simſon for himſelf faith, 
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ve the Day and Year, and at the Place abovemen- 
5 tioned, before the major Part of the Commiſ- 
& fioners named and authorized in and by a Com- 
* miſhon of Bankrupt awarded and iſſued, and 


% now in Proſecution _—_ Francis Gibbons 
aths ſay; and firſt 


* that on or about the Day of 

© now laſt paſt, he this Examinant by Virtue of 
an Act of Parliament made and paſſed in the 
© fourth Year of the Reign of his preſent Majeſty 
King George the Third, intituled, An Act for 
preventing Inconveniences ariſing in Caſes of 
6 — 4 and ſuch other Perſons as are 


within the Deſcription of the Statutes relating 


to Bankrupts, being intitled to the Privilege of 
Parliament, and becoming inſolvent,” did make 
an Aﬀidavit in his Majeſty's Court of King's 
Bench at Weſtminſter, that the ſaid Francis Gibbons 
was juſtly indebted unto him 
John Fenſhawe, this — in the Sum of 
« five hundred Pounds, and that 
** the ſaid Francis Gibbons, as this Examinant 
<< verily believed, was a Trader within the De- 
* ſcription of the Statutes relating to Bankrupts. 
And this Examinant further ſaith, that the ſaid 
Francis Gibbons hath not paid, ſecured, or com- 
** pounded the ſaid Debt, or entered into any 
$6 Bond to pay ſuch Sum as ſhould be recovered in 
the Action, in Purſuance of, and according to 
© the Directions of the ſaid Act of Parliament, to 
„the Knowledge or Belief of this Examinant. 
*« And this Examinant Fobn Coxe for himſelf ſaith, 
* that he did on the fai Day of 
« file of Record in the ſaid Court of King's Bench 
* the ſaid Aﬀidavit ſo ſworn by the ſaid other 
Examinant Gyles Simſon as aforeſaid. And = 
«6 0 
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© he did on the Day of fue out of 
the ſame Court of King's Bench a Summonce 
e againſt the ſaid Francis Gibbons, and on the next 
% Day, being the Day of now laft 

< paſt, ſerved him the faid Francis 
Champion Branfil. Gibbons perſonally with a Copy 

cc thereof.” Gyles Simſon. 


In our Search after Precedents of Acts of 
Bankruptcy, we met with the following extraor- 
dinary one, via. Depoſition of an Act of Bank- 
ruptcy as concerted by the Bankrupt himſelf,” 
Such a Bankruptcy as this would (as my Lord (5) 
Hardwicke well expreſſed it) be turning the Edge 
of the Law againſt Creditors in Favor of Bank- 
rupts, which was not (continued his Lordſhip) to 
be ſuffered in a commercial Country. 

The above Forms may be thought ſufficient to 


| enable the Solicitor to draw a proper Depoſition, 


on any other Act of Bankruptcy; who is deſired 
to obſerve that though we have all along made 


| the Trading and Act of Bankruptcy diſtinct De- 


poſitions, yet they may be, and indeed generally 
= in the Knowledge of one and the fame 
erſen. 


3. Debts of the petitioning Creditors. 
Affidavit (c) of one petitioning Creditor's Debt, 
© Charles Jones of High Holborn, in the County 


| « of Middleſex, Mercer, maketh -Oath and faith, 


that Francis Gibbons, of the City of London, Mer- 
„ chant, is indebted to this Deponent (d) in the 


(b) 4th, Rep. 87. 

(e) an Aﬀidavits are to be engroſſed on a treb'e ſix- penny 
flamped Sheet of Paper. Stat. 5 Yu. & Mar. c. 21. S. 3. 9 &10 
Wil. 3. c. 25. S. 28. 32 Geo. 2 c. 35. 5. 2. 

(d) If in Pa:tnerſhip; and to Thumas Franks, James Juba, &c, 
this Deponent Partners in Trade, 

„Sum 
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278 Debts of the petitioning 


« Sym of 1o0l. (e) and upwards, and that the ſaid 

Francis Gibbons is become Bankrupt within 

«© ſome or one of the Statutes made and now in 

Force concerning Bankrupts, as this Deponent 

is informed and bel:eves .“ 
Charles Jones. 


A 


Sworn, &c. 


Affidavit of ſeveral (g) petitioning Creditors, 


&« A, B. of &c. C. D. of &c. E. F. of &c. 
«© G. H. f &c. ſeverally make Oath and ſay; 
and firſt this Deponent A. B. for himſelf faith, 
ce that Francis Gibbons of &c. is juſtly - indebted 
« unto him this Deponent in the Sum of Thirt 
« Pounds. And this Deponent C. D. for himſelf 
« ſaith, that, (H) &c. [as before] and all theſe Depo- 
e nents ſay, that they verily believe that the ſaid 
« Francis Gibbons 18 become Bankrupt within the 
<« true Intent and Meaning of ſome or one of the 
« Statutes made and now in Force concerning 
© Bankrupts.“ HB" BF; 
All (i) ſworn, &c. C. D. E. H 


(e) Lord Hardwicke ſaid, that the Affidavit on ſuing ont a Com- 
miſlion of Rankru t was general, and hat it did not mention the 
Particu ars by which the Baikiupt became indebted, 4th, Rep. 
153. pl. 92. 

(CF) Tf for a Country Commiſſion ; vou add, And this De- 
ponent ſurther fatih, that the Commiſſion, when obtained, will 
be executed at | ſome Country Place] aforcſatd, or within ten Miles 
of the ſame, and not within forty Miles of Lenden And the 
N..mes of the Lommiſſionets are to be inſerted at the Bottom, 

(g) The Debt of vo petitioning Creditors muſt he 1 50/, of 
three or mere 200l. 

(b) Ttefe petiti ning Ceditors Debts muſt amount all together 
to 20c/, 

(i) Sir Je Tety'/, Maſter of the Rolls, adjudged an Anſcer 
of tte Defendants irreguiar, and ſuppreſſed it, becauſe the Jura: 
Was under stitten fa n ?, not bot ſworn. Neſely 238. pl. 1:0, 
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The Affirmation 7 Fa On Aer. 


%K eas Denn of &c. being one of the People 
& called (4) Quakers, upon his ſolemn Affirmation 
« ſaith &c.“ [as in an Affidavit, only that inflead 
of the Word Deponent” the Word mant 
is made Uſe of.] 


If the petitioning Creditor reſides altogether in 
the Country, he muſt make an Affidavit before a 
Maſter extraordinary there, to be filed in the 


L 3 


Secretary of Bankrupt's Office in Lenden, and 
exhibited (1) to the Commiſſioners at their firlt 
Meeting. 

The petitioning Creditor's Debt being drawn, 
en:rofſed on a treble (m) ſix- penny ſtamped Shee 
of Paper, and ſworn before a Maſter in Chancery, 
either at the public Office (n) in Symond's Inn, 
Chancery Lane, or at his own Houſe; he muſt 
enter into a Bond to the Great Seal, in the Pe- 
nalty of () 2col, conditioned to ſubſtantiate his 
Debt, and to prove the Party Bankrupt; this 
Bond is uſually filled up and executed at the 
decretary of Bankrupt's (p) Office, which is now 


(+) A Quake!'s Affirmation was rejected, becauſe the Word, 
keins one of the People called Quakers” were omitted. 

{/) For the Form of the Exnibn, fee tol. 271. Note (9 

(%) By Stat, 5 il. & Mar, c. 21. S. 3. 9 & 10 V. 3. c. 25, 
S. 49, 223 Ges, . e, 5. J. 2. 

(n) The Hours 07 Attendance are from 11 o' Clock in the Morn- 
ing, to one in the Afternoon, and from fire in the Aſternoon, to 
e in the Evening, all the Year, except in Trinity Vacatic n, 
when Attendance is given only on Mondays, FWeaneſauays, and 
Fridays, from 11 in the Morning, till one in the à ternoon. 

(% We believe it has been determined thut a Bankrupt may 
bring a ſ;ecial Action upon his Caſe, and re-over beyond this Pe- 
nalty, 

%) The Hours cf Attenlance are ſrom nine 0'Cl ck in e 
M- rning, to one in the Af:ernoon, and from feur o'Clock in 'he 
— to eiglit in the Evening, both in Term Time, ard Va- 
ation, 
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280 | Bond, 
up two Pair of Stairs, right Hand Door, No. 7. 
Lincoln's Im, New Square; but notwithſtanding 
this Uſage, we apprehend that the Right of pre- 


| paring this Bond is in the Clerk to the Commiſ- 
ON. | 


The Creditor's (q) Bend to the Great Seal, en petiti- 
oning for a Commiſſion of Bankrupt. 


« KNOW all Men by theſe Preſents, that I 

« Charles Jones of &c. am held and firmly 

* bound to Charles Lord Camden Baron of 

&« Camden Place in the County of Kent, Lord 

« High Chancellor of Great Britain, in 2001, 

« of good and Jawful Money of the faid 

„Kingdom, to be paid to the faid Lord 

„Chancellor, or his certain Attorney, his 

« Executors, Adminiſtrators or Afegns; 

* which Payment well and truly to be made, 

« I bind myſelf, my Heirs, Executors and 

« Adminiſtrators, firmly by theſe Preſents, 

s ſealed with my Seal, dated the Day 

« of in the ſeventh Year of the Reign 

© of our Sovereign Lord George the Third, 

„ by the Grace of God, of Great Britain, 

« France and Ireland, King, Defender of the 

« Faith, &c. and in the Year of our Lord 
«:x9697;" 

© The Condition of this Obligation is ſuch, 

ce that if the above bounden Charles Jones ſhall 

% prove, as well before the major Part of the 

« Commiſſoners to be appointed in a Commiſ- 

&« ſion of Bankrupt, againſt Francis Gibbons of &c. 

* as upon a Trial at Law, in Caſe the due iſſuing 


() Which muſt be engteſſed on a fingle 28. 6d, ſtamped Sheet 
of Faper, By Stat. cW, & M. c. 2. S. 3.9 & 10 V. 3. c. 25. 
8. 30. 12 Av. St. 2. c. 9. 8. 21. 30 Geo, 2. c. 19. 8. 1. 
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5e forth of the ſaid Commiſſion ſhall be conteſted 
© and tried, that the ſaid Francis Gibbons ſtands 
& juſtly indebted to the above bounden Charles 
© Fones in the Sum of 1001. and is become Bank- 
e rupt within the Meaning of ſome or one of the 
&© Statutes concerning Bankrupts, and if the above 
* bounden Charles Jones ſhall cauſe the Commiſ- 
© fjon to be executed according to the Directions 
© of an Act of Parliament paſſed in the fifth Year 
&© of his late Majefty's Reign, intituled, ** An 
„ Act to prevent the committing of Frauds by 
© Bankrupts (r);” then this Obligation to be 
void, or elſe to be and remain in full Force and 


« Virtue,” 
tte Charles Jones, L. S.“ 


Sealed and delivered (being 


* firſt duly ſtamp'd) in the 
« Preſence of.” p 


Samuel Garth, 
Willkam Luther, 


If the petitioning Creditor's (s) Debt ſhall not 
be really due, or if after the Commiſhon taken 
out, it cannot be proved, that the Party was 
Bankrupt at the Time of iſſuing the Commiſſion, 
but on the contrary it ſhall appear, that the Com- 
miſſion was taken out fraudulently or maliciouſly, 
then the Great Seal ſhall on the Petition of the 
Bankrupt, examine into the ſame and order Satiſ- 
faction to be made him, for the Damages by him 
ſuſtained ; and for the better Recovery thereof 
may, in Cafe there be Occaſion, aſſign ſuch Bond 


If a country Commiſſion, © at [the Place where the Come 
miſſion is to be executed in the Country] abovementioned, or within 
ten Miles of the ſame, and not within forty Miles of the City of 
London, muſt be added here. 

(s) Stat, 3 Geo, 2. c. 30, S. 2g, 

to 
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to the Bankrupt, who may ſue for the ſame in 
his own Name. 

The petitioning Creditor in a Commiſſion of 
Bankrupt againſt A. not being able to prove A. 
Bankrupt at the Time the Commiſſion iſſued, it 
wzs ſuperſeded ; and on a former Day of Petitions, 
Lord Chancellor (t) Hardwicke, upon the Applica- 
tion of the Bankrupt, made an Order for aſſigning 
the Bond to him, given by the petitioning Cre- 
ditor to the Great Scal, at the Time of fuing out 
the Commiſſion. 125 ; 

The preſent Application was to diſcharge that 

Order, or at leaſt to ſuſpend any Action vpon 
the Bond, till the Damages ſuſtained by the Bank- 
rupt were inquired into. 
The Conſideration of the petitioning. Creditor's 
Debt on which he ſued out the Commiſion, was 
of a very extraordinary Nature, 25 per Cent. being 
charged for Money pretended te be advanced, 
znd fifteen Guineas for a Premium, and other Ex- 
orbitancies. E | 

Lord Chancellor ſaid, it was in the Breaſt of 
the Court, where the Bankruptcy was a doubt- 
ful Cafe, and the Commiſſion ſuperſeded, either 
to direct an Inquiry before a Maſter of the Damages 
ſuſtained by the Bankrupt, or a quantum damnficatus 
upon an iſſue at Law, and after the Damages are 
fettled, the Court might, 'for the better Recovery 
thereof, order ſuch Bond to be aſſigned; but the 
preſent Caſe was attended with fuch flagranc 
Circumſtances, that he would not by a previous 
Inquiry into the Damages ſuſtained by the Bank- 
rupt, prevent him from ſeeking an immediate 
Satisfaction, and therefore diſmiſſed the Petition. 


The Secretary of Bankrupts upon receiving 
the petitioning Creditor's Affidavit of Debt duly 
(rt) Ark, Rep. 144. pl. 83. | 
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worn, and the Bond properly executed by him, 
will get the Commiſſion ſealed, which is always 
accompanied with the Creditor's Petition. 


? 


The Creditar's Petition (u) to the Great Seal for a 
Commuſſion of Banirupt. 


To the Right Honourable Charles Lord Cam- 
den Baron of Camden Place in the Coun- 
&© ty of Kent, Lord High Chancellor of Great 


« Britarn, 


ce In all humble Manner complaining ſheweth 

* unto your Lordſhip your (w) Orator Charles 
” 4105 of, &c. as well for himſelf as for all 
« other the Creditors of Francis Gibbons of, &c. 
© That whereas the ſaid Francis Gibbons, uſing 
e and exerciſing the Trade of a Merchant by way 
* of Bargaining, Exchange, Battering, and Che- 
* vizance, ſeeking his Trade of living by (x) 
ce buying and ſelling, upon juſt and good Cauſes, 
e for Wares and Merchandizes to him ſold and 
& delivered, and alſo for ready Money to him 
© lent, being indebted unto your Orator in the 
« Sum of xoo!. and upwards, of late (that is to 
© fay) about the Month of laſt paſt, did 
e become Bankrupt, within the ſeveral 1 8 


(2) To be engroſſed on a treble ſix-penny Stamp ſmall Skin of 
Parchment, See Stat. 5 V. & M. c. 21. S. 3. 9 & 101. z. c. 25, 
S. 28. 32 Geo. 2. e. 35+ 8. 1, 

(w) If the Petition is by two Creditors, it muſt be thus, “ be- 
ing indebted to your Orators and others his C Creditors, in the Sul 
of 150. and upwards ;” if three, 2000, and upwards; if in 
Partnerſhip, ** to your Orators as Partners.” 

(x) This Form is efleemcd ſo authentic, and ſo general, that it 
ſuits all Bankrupts, and is therefore printed and annexed indiſcrimis 
nately to every Commiſſion ; ; whereas the Legiſlature has declared, 
that Bankers, Brokers, and Factors, are liable to become Bankru pts 
though they do not buy and ſell. See the proper Paflages of the for= 
mer Part of this Work, 

ce made 
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© made againſt Bankrupts, to the Intent to de- 
* fraud and hinder your ſaid Orator and others 
© his Creditors, of their juſt Debts and Duties 
© to them due and owing, (that is to ſay) W1TH- 
iN the Statute made in the Parliament begun 
% and holden at Veſiminſter the ſecond Day of 
* April in the 13th Year of the Reign of El:za- 
* beth late Queen of England, concerning Bank- 
« rupts; and within the Statute made in the 
Parliament begun and holden at Meſiminſter 
4 aforeſaid, the 19th Day of March in the fir/? 
© Year of the Reign of the late King James the 
fir of England, France and Ireland, and of Scot- 
and thaſeven and thirtieth, intituled, © An Act for 
« the better Relief of Creditors againſt ſuch as 
<« ſhall become Bankrupts;” AND ALso WITHIN 
© the Statute made in the Parliament begun and 
« holden at Ye/tmin/ter aforeſaid the 19th Day of 
« February in the ent and twentieth Year of the 
© Reign of the ſaid late King James the firt of 
« England, France and Ireland, and of Scotland the 
* ſeven and fiftieth, intituled “ An Act for the 
further Deſcription of a Bankrupt and Relief 
* of Creditors, againſt ſuch as ſhall become 
« Bankrupts, and for inflicting corporal Puniſh- 
ments upon the Bankrupts in ſome ſpecial 
* Caſes:” AND ALs0 WITHIN the Statute made 
in the fifth Year of the Reign of his late Ma- 
&« jeſty King George the Second, intituled, ** An Act 
to prevent the committing of Frauds by Bank- 
« rupts,” or within ſome or one of them: In 
„ TENDER CONSIDERATION whereof, MAY IT 
* PLEASE your Lordſhip, to grant unto your 
„ Orator, his Majeſty's moſt gracious Commitfion, 
sto be directed to ſuch and ſo many, wiſe, honeſt, 
* and diſcreet Perſons, as to your Lordſhip ſhall 
« ſeem meet; authorizing them thereby not only 

* concerning 
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concerning the ſaid Bankrupt, his Body, Lands, 
« Tenements, Freehold, and Cuſtomary ; Goods, 
“ Debts, and other Things whatſoever, but alſo 
„concerning all other Perſons, who by Conceal- 
© ment, Claim, or otherwiſe, do or ſhall offend 
© touching the Premiſes, or any Part thereof, 
© contrary to the true Intent and meaning of the 
&© ſaid Statutes. To po and Execute all and every 
* Thing and Things whatſoever, as well for and 
« towards Satisfaction and Payment of the ſaid 
«© Creditors, as towards and for all other Intents 
* and Purpoſes, according to the Ordinance and 
% Proviſion of the ſame Statutes, and of any other 
** Statutes in Force concerning Bankrupts. And 
* your Orator will ever pray, and fo forth.“ 


Day of 1767. 

„Let (y) a Commiſſion} 
„ iſſue as prayed, and be 
© directed to Thomas Nu 
gent, Jobn Fenſhawe, 
„ Eſquires, Cbampion 
« Branfil, Richard Mood, 
& and Thomas Life, Gen 

« tlemen,” J 


Camden, : C. 


Hindley (z) Deputy. 


Lord (a) Keeper (b) Jeffries held, that he 
could not grant a Commiſſion of Bankrupt ex 
Officio, but that it muſt be on Requeſt of Perſons 
intereſted ; and that if twenty Men ſwore before 


(3) This is called the Fiat. 

(z) Deputee Patentee of the Office for the Execution of the Laws 
and Statutes concerning Banktupts. 

(a) Not Lord Chancellor as ſome have imagined, 

(5) 2 Chanc, Caf, 191. 
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him, that J. S. was Bankrupt, yet without /c) 
Petition of a; Creditor, he -could not award a 
Commiſſion. . 


A Commiſſion (d) of Bankrupt. 


« George the third, by the Grace of God of 
«K Creat Britain, France and Ireland King, De- 
é fender of the Faith, &c. to our 4 and 
well beloved Themas Nugent, ce John Fenſhawe, 
Eiquites, Champion Branfil, Richard IA aud, and 
« Thomas Life, Gentlemen, Greeting. Whereas 
« we are informed that Francis Gibbons, of, &c. 
«- uſing and exerciſing the Trade of a Merchant 
e by way of Bargaining, Exchange, Bartering and 
**© Cheviſance, ſeeking his Trade and living, by 
buying and /) ſelling, about ſince did 
© become Bankrupt within the ſeveral Statutes 
made againſt Bankrupts, to the Intent to de- 
e fraud and hinder Charles Jones of, &c. and 
others bis Creditors of their juſt Debts and 
„ Duties to them due and owing,. WE minding 
** tne due Execution as well of the Statute touch- 
ing Orders for Bankrupts, made in the Partia- 
nent begun and holden at Veſiminſter the ſecond 
Day of April in the thirteenth Year of the Reign 
of Elizabeth, late Queen of England, made and 
e provided, as of the Statute made in the Parlia- 


(c) Lord Chancellor Talbot declared, that a Commiſſion of Bank- 
rut muſt Ave on the Petition ot ſome Creditor why could be relieved 
under it Paf, Temp. Talb. 243. | b 

(a) To be engroſſed on a treble fix-penny ſtamp'd ſmall Skin of 
Parchment, 

() If a Country Commiſion, their Names and Places of Abode 
are inierted ; and the Cemmiſſioners ate named by the petitioning 
Creditor, 

J) One of theſe two muſt always fit, no other being of the 
Quorum, as it ſeemeth. See 3 Keb, Rep. 837, pl. 74+ 


6 ment 
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© ment begun and holden at Veſminſter aforeſaid 
the nineteenth. Day of March in the firſt Year of 
the Reign of the late King James the firſt of 
„England, France and Ireland, and of Scotland 
the ſeuen and thirtieth, intituled, © An Act for 
better Relief of Creditors againſt ſuch as ſhall 
© become Bankrupts: AND Also the Statute 
made in the Parliament begun and holden at 
% Weſtminſter aſoreſaid, the nineteenth Day of 
© Pebruary in the ane and iwenizeth Year. of the 
Reign of the ſaid late King James the ſirſt, of 
England, France and Ireland, and of Scotland the 
© ſeven and fiſtieth, intituled, “ An Act for the 
further Deſcription of a Bankrupt, and Reliet 
&© of Creditors againſt ſuch as ſhall become Bank 

«© rupts, and for inflicting corporal Puniſhments 
upon the Bankrupts in ſome ſpecial Cafes, Axp 
**.ax50 of the Statute made in the th Year of the 
„Reign of his late Majeſty, King George the 
* ſecond, intituled, “ An Act to prevent the com- 
<«mitting of Frauds by Bankrupts.“ Uron TRUST 
« of the Wiſdom, Fidelity, Diligence and provi- 
dent CircumſpeCtion which we have conceived 
* in you, do by theſe Preſents name, aſſign, ap- 
point, conſtitute and ordain you our ſpecial 
« Commiſſoners, HEREBY giving full Power and 
& Authority unto you, four or three of you, 
« whereof you the ſaid Thomas Nugent, and Jobn 
& Fenſhawe, to be (g) one, to proceed according 
eto the ſaid Statutes, and all other Statutes in 
© Force concerning Bankrupts, not only concern- 
« ing the ſaid Bankrupt, his Body, Lands, Tene- 
ments, Freehold and Cuſtomary, Goods, Debts, 


(g) It ſeems therefore that the three laſt Commiſſioners in the 
Lifts, are not qualified by Law to fit together on any Commiffion, 
becauſe neither of them is, quorum wnus z we fear this has not been 
attended to, See 3 Keb. Rep. 837, pl. 74. 
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and other Things whatſoever, but alſo con- 
cerning all other Perſons, who 1 
ment, Claim, or otherwiſe, do, or ſhall offend, 
touching the Premifſfes, or any Part thereof, 
« contrary to the true Intent and ning of the 
fame Statutes; Ax D ro Do AND execute all and 
every Thing and Things whatſoever, as well 
«for and towards Satis faction and Payment of the 
c ſaid Creditors,” às towards and for all other 
Intents and Purpoſes, according to the Ordi- 
„ nance and Proviſion of the ſame Statutes, wir L- 
© ING and commanding you, four, or three of 
«© you, whereof you the ſaid Thomas Nugent and 
« Thomas Fenſbawe to be one, to proceed to the 
% Execution and Accompliſhment of this our 
„ Commiſſion, according to the true Intent 
„ and Meaning of the ſame Statutes, with 
* all Diligence and Effect, WIrNESSs Ch) our. 
« Self at 25 minſ/ler the Day of in 
the ſeventh Year of our Reign.“ 

5 J. (i) Yorke. 


Lord Keeper Jeffryes (4) held, that the grant- 
ing of a Commiſſion of Bankrupt was not a Mat- 
ter diſcretionary in him, but that he was bound 
to do it de Jure; and that though the Words in 
the Act of Parliament were, that the Chancellor 
may grant a Commiſſion, yet that (may) was in 
Effect, as if it had been (muſt), ſball grant, or 
ought to grant; and that it had been ſo reſolved 
by all the Judges. 

Lord Chancellor (I) Talbot declared, that No- 
body but a Creditor could take out a Commiſſion 


() If the King is abroad, it is teſted in the Name of the Queen 
Regent, or of the Lords ſuſtices. 

(i) Patentee for executing the Laws and Statutes concerning Bank- 
rupts. 

Y Vern, 153. 2 Ch. Caſ. 191. 

(!) Caſ, Temp. Talb, 243. n 
againſt 
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againſt another, for, that the Acts of Parliament 
were all made for the Relief of Creditors. | 

The Practicer having the Commiſſion (or in- 
deed before for Expedition) lis to order one of the 
Meſſengers to (m) ſummon three of the Commiſ- 
ſionets to whom the Commiſſion is directed, to 
attend at ſuch Time and Place (uſually a Coffee 
Houſe) as ſuits the Commiſſioners, the Solicitor, 
and the Parties, in order to open the Commiſ- 
ſion. | 
The Commiſſioners conſiſt of ſixty Eſquires 
and Gentlemen divided into twelve Liſts, two of 
each Liſt muſt be of the Quorum, and one of them 
ought always to ſit; the Names of thoſe Gentle- 
men, who at preſent have the Honor of being in 
the Commiſſion, are as follow; 


1k Liſt, 
Thomas Nugent, Elq. 
Jobn Fenſhawe, Eiq, 
Champion Branfil, Eſq. 
Kicbard Wood, Gent. 
Thomas Life, Gent. 

2d Liſt. 
Thomas Lane, Eiq. 
Henry Clive, Eſq. 
John Crofts, Eſq. Francis Munday, Es. 
Thomas Heckford, Gent. Henry Barnes, Gent. 
Aug uſtine Greenland, Gent. Anthony Pye, Gent, 

3d Lift. 6th Lift. 
John Bcanett, Eſq. Jacob Reynard/en, Eſq. 
Robert Faxwecett, Eſq. Charles Robinſon, Eſq. 
mt BMuljs, Eſq. Robert Henſbadvt, Big. 
IV illiam Strong, Gent. Francis Duroure, Gent. 


George Hill, Gent. Jobn Mauidmau, Gent. 


4th Liſt, 
Fern Cook/on, Eſq. 
Richard Heron, Eſq. 
Harry Harmooa, Gent. 
Thomas Lloza, Gent. 
Fohn Skirrow, Gent. 
| 5th Lift. 
William Melmoth, Eſq. 
John Stare, Eſq. 


(m) This Right of ſummoning ſecs not at all ſettled, for t is 
Limed by the Commiſſioners, by the Clerks to Com miſſions, and 
cy the Meſlengers, 


© {a he 7th 
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Thomas Hotehkin, Blq. * Charles Nelſon Cole, Eſq. 

William Dent, Eſq. | Francis Filmer, Eſq. 

William. Bumpſtead, Eſg. Chriftepher Left, Eſq. ] 

Fobn Vernon, Gent. Wilkam Crawley, Gent, : 

Nobert Auſtin, Gent. William Cooke, Gent. J 
8th. Liſt. . | Iith Lift. ; 

Thomas Burrell, Eq. _ William Rookes, Eſq. 

Jobn Shynner, Eſq. | _ Schutz, Eſq. | 

Jobs Whitehead, Gent. eaumont Hotham, Eſq. 

Elberough Woodcock, Gent. Richard Maddockh, Gent. . 

'Fohn ye, Gent. Jaſesb Baldwin, Gent. I 

| gth Lift. 12th Lift. 2 

Laac Strut, _ Francis Warden, Eſq. 

James Mansfield, Eſq. Stephen Soame, Eſq. 

William Morgan, Gent. Arthur Marphy, Eſq. 

John Lancafter, Gent. Jobn Rayner, Jun. Gent. 

Richard Hargrave, Gent. TChriftopher C oper, Gent. f 

t 


The Names and Offices of the Meſſengers to the 0 


Commi ſſioners of Bankrupts, 
William Cheſſbyre ; Corner of the Roll's Yard, * 
Chancery Lane. T 
David Caddell; near the Crown and Roll's te! 
Tavern, Chancery Lane. 60 


Noel ons oppoſite Symmond's Inn, Chancery ce. 
Robert Money ; oppoſite Symmond”s Inn, Chancery 
Lane 


George Surridge ; No. 10. Symond”s Inn. 
Jobn Parke, Symond's Inn. 1 


Previous to the Meeting of the Commiſſioners, 
it will be neceſſary for the practiſing Solicitor to 
be furniſhed with a proper Depoſition of the 
Party's being a Trader, and of his having com- 


mitted an Act of Bankruptcy; and alſo of the 
petitioning 


nt. 
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petitioning, Creditor's Debt; and to get the Wit- 
neſſes who are to prove the Trading, the Act of 
Bankruptcy, and the Debt, to attend the ſaid 
Meeting, but if the petitioning Creditor cannot 
attend, or lives in the Country, a Copy of his 
Afﬀidavit muſt be taken at the Bankrupt Office, 
and () exhibited to the Commiſſioners; | 


Preſuming now that the Practicer is ſupplied 


with whatever is neceſſary for him to pive in 
Evidence at the firſt Meeting, we will proceed. to 
inform him of his, and KL Ecnieniffioticts Daty, 
and Buſineſs at that Meeting. G 24 


— Firſt Petting. 


At this Meeting, which is called à private one, 
the Commiſſioners who attend, firſt of all qualify 
themſelves, by adminiſtring to each other the 


following (e) Oath, uncovered. * 


I Thomas Nugent do ſwear that I will faith- 
“fully, impartially, and honeſtly, according to 
to the beſt of my Skill and Knowledge, execute 
the ſeveral Powers and Truſts repoſed in me 
«as a Commiſſoner, in a Commiſſion of Bank- 
*© rupt againſt Francis Gibbons, of &c. and that 
without Favor or Affection, Prejudice, or 
„Malice. | So help me God,” 


| | 4230 
() That is, you muſt underwrite the Affidavit thus; 
r Day of June 1767. 
Exbibi ed to us under the Commiſſion of Bankrupt. againſt 
Francis Gibbors. I LI A BY) 
Thomas Nugent, 
Tebn Ferſh we. 
Champion Hran fil. 


47 4 4. , * 8. 7 
(e) Which Oath any two of the Commiſſioners are by Stat. 
5 320, 2. c. 30, 8. 44. empowered to adminiſter to each other, 


O 2 A Memorial 
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A Memorial of this Oath is to be ſigned by the 
Commiſſioners, (and is uſually witneſſed by the 
Clerk to the Commiſſion) and kept among the 


Proceedings under the Commiſſion. 


Theſe Proceedings ſhould be wrote fair, large, 
and wide, (to give Room for Amendments and 
Interlineations) on brief Paper, with a Quaiter 
Margin, for the Commiſſioners to fet {p) their 


Names upon, (after they have been ſigned by and 


ſworn to by the Parties) beginning a freſh Sheet 
at each Date or new Proceeding, except the De- 
potions Cg) of Creditors Debts, three of which 
may be wrote on one Sheet; (7) they ate to be 
annexed to each other, and covered with Parch- 
ment or Cartridge Paper, upon which are to be 
indorſed, the three Sittings at Guildhall, as the 
Ccmmiſſioners always appoint them at this Meet- 


Ng. 


The Preamble or Title to the Proceedings. 


Proceedings, Examinations, and Depoſitions 
had and taken at Serlz's Coffee houſe, Lin- 
*« coln's Inn in the County of Middleſex, this 
ec Day of June, in the Year of our 
« Lord 1767, under and 'by Virtue of his 
« Majeſty's Commiſſion of Bankrupt awarded 
« and ſued againſt FRANc1s GiBBons of &c. 
« direfted to us Thomas Nugent, Jobn Fen- 
« fhawe, Eſquires, Champion Branfil, Gentle- 


%) The Commiſſioners fign them at the Foot, if it be their 
own Act, as taking the Oathe, ceclaring Party Bankrupt, &c. 
If it b the Act of a third Perſon, as the Depoſition of the Trad- 
ing, Act of Bankruptcy, of a Debt, &c, the firſt ſigns at the Top 
of the Margin. the ſecond in the Middle, and the third at Bottom. 

\g) Theſe are never on Stamps, | 

Number them at the Bottom, and ſo do all Proceedings. 


« man, 


; 
| 
{ 


[Clerk to the Commiſſion. ] 
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* man, together with Richard Word, and 
. © Thomas Life, Gentlemen, in the ſaid Com- 
© miſſion named, which ſaid Commiſſion is 


„ dated at Meęſiminſter, the Day of 


* Tune, in the ſeventh Year of the Reign of 
* our Sovereign Lord George the Third, by 
© the Grace of God, of Great Britain, F-anc: 
„and Ireland, King, Defender of the Faith, 
and fo forth; and in the ſaid Year of our 

« Lord 1767.“ 
Indorſe on this Preamble, that the CommiC. 
ſioners have appointed the 5th. and 15th of Fry, 


and Jay of Aug next, to be Days of 
tig and have ordered that they be ſo put in 
the Gazette. 


Memorial of the Qualification of. ile Com- 
miſſioners. 


%% Memorandum, that we Thomas Nuzent, Jah: 
* Fenſhawe, Eſquires, and Champion Bran, Gra- 
„ tleman, being the major Part of the Commit- 
„ ſioners named and authorized in and by a Com- 


© miſſion of Bankrupt awarded and iſſued againſt 


Francis Gibbons, of &c, did adminiſter to each 
other, and ſeverally take the Oath appointed 
* to be taken by Commiſſioners of Bankrupts, 
* preſcribed and ſpecified in and by an Act of 
Parliament made in the % Year of the Reign 
* of his late Majeſty King George the Second, 
intituled, An Act to prevent the committing 
Hof Frauds by Bankrupts,” before we proceeded 
to act in the Execution of the ſaid Commiſſion, 
according to the DireQions of the ſaid AR.” 
Witneſs. Thomas Nugent. 
James Browne, John Fenfhawe.. 
Champion Branfil, 
O 3 OCuch 
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Da th 7 be 8 by the Commiſſioners unco- 
vered, to the Mitneſſet, upon their Examination. 


k * x 
o 
#- 


: 1 
1 


« You ate here produced as Witneſſes by 
Virtue of a Commiſnon out of the High Court 
Of Chancery, to- us, and others directed, to be 
by us examined concerning the Bankruptcy of 
Francis Gibbons of, &c. Now to all (s) ſuch 
*© Queſtions and Interrogatories as ſhall be afked 
you by Virtue of this Commiſſion of Bankrupt, 
concerning the ſaid Francis Gibbant, his Trade 
<« or Profeſſion, his abſconding, and other Acts 
** which he hath done or ſuffered, by which he 
may be diſcovered to be Bankrupt; and alſo 
concerning his Lands and Tenements, Goods 
© and Chattels, Debts and Duties, Frauds and 
«« Concealments, and other Matters and Things 
in Obedience to the ſ4id Commiſſion, and pur- 
ſuant to the ſeveral Statutes made concerning 
„ Bankrupts, you and (2) every of you ſhall true 
and direct Anſwer make, and (a) fwear the 
© Truth, the whole Truth; and Nothing but the 
4 Truth,” 80 (z) help you God.” | 
If the petitioning Creditor attends, let him 
fien and 2 (as all Witneſſes and Creditors 
muſt do) the Depoſition or Proof of his Debt. 


(.) Viz, Whether the Contents of the Depoſition are true on 
the Oath taken? and whether the Name ſub{cribed thereto is of 
the Examinant's own proper Hand Writing. | 

0) If tus only, each, it is uſual to ſwear three at a Time. 

() If the Witneſs hap;ens to be 'a Quaker, then "inſtead. of 
fear, lay, © you ſhall folemaly, fincerely, and truly declare and 
affirm.” See Stat, $ Geo, c, 6. S. 1, and omit the Words © So 
belp you G. W 


Oath 


4a ft 
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Dath for Proving a Debt. 


* You ſhall ſwear that Francis Gibbons of. & 
* at the Time of his becoming Bankrupt, was 
„ juſtly and bond Fide indebted to you, in the 
Sum of and that you haye not ſince been 


* any ways paid or ſatisfied for the ſame, or any 


Part thereof So help you God.” 


Be ſure to inquire whether the Debt was con- 
trated while the Bankrupt was in Trade. 


- Depoſition of the petitioning-Crediter's Debt. 
rh At, &c. - 


Thomas Nugent, * Charles Janes of High Hel- 
born in the County of Adiddle- 
% ſex Mercer, being ſworn and examined, the 
„Day and Year, and at the Place abovelaid, 
« upon his Oath faith, that Francis Gibbons of, 
« &c. the Perſon againſt whom the Commil- 
« ſion of Bankrupt now in Proſecution, is 
awarded and iſſued, was be- 

John Fenſbawe. fore the Date and ſuing forth 


of the ſaid Commiſſion, and 


« ſtill is juſtly and truly indebted unto him 
© this. Examinant in the Sum of Zool. for Goods 
„ fold and delivered by this Examinant to the 
„ ſaid: Francis Gibbons, for which ſaid Sum of 
„ 2001. or any Part thereof, this. Exam nent 
hath not received any Secu- 
Champion Branfil. *© rity or Satisfaction whatlo- 
| («over Charles Jones, 
For a Depoſition of Trading and Act of Bars 
ruptcy we refer to Fol. 262, 267. 
O4 If 
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If you cannot prevail on the Witneſſes who 
are to prove the Trading or Act of Bankruptcy 
to attend, you muſt prepare a Summonce to them 
from the Commiſſioners for that Purpofe, 


Summonce e compel a Perſon to attend, who refuſett, 


to be examined on a Commiſſion. 


« By Virtue of a Commiſſion of Bankrupt 
* awarded and iſſued againſt Francis Gibbons of, 
Kc. you and every of you, to whom this our 
** Summonce is direCted, are hereby commanded 
and required, perſonally to be and appear be- 
fore us, whoſe Names are hereunto ſubſcribed, 
or the major Part of the Commiſhoners, in the 
© faid Commiſſion named and authorized, on Sight 
<< hereof, at Serle's Coffee-tTlouſe Lincolns- Inn at fix 
o' Clock this Evening, then and there to be ex- 
** amined, by Virtue of the ſaid Commiſſion, and 
the ſeveral Statutes therein mentioned; and 
** hereof you are not to fail at your Peril, Given 
under our Hands this Day of June 1767.” 


To be here directed Thomas Nugent. 


is the WWiineſſes. | — Bravfl 


A true and examined Copy of the above Sum- 
monce muſt be perſonally delivered to the Witneſſes 
reſpectively by the Meflenger, or left by him at 
their teſpective Lodgings or at their laſt and uſual 
Places of Abode; if the Witneſſes do not attend, 
upon being duly ſerved, the Commiſſioners (on 
Oath being made before them of the Service) will 
execute a Warrant for their Commitment, 


Warrant 
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TMarrant 7 apprebind and commit 4 Porfor 7 
Gaol, who res to attend to be examined, upon 
having been duly ſummoned. Jin en 


1 4 


«© WHEREAS his Majeſty's Commiſſion under 
© the Great Seal of Great Britain bearing date 
© the Day of June laſt paſt at Weſtminſter, 
* grounded on the ſeveral Statutes made and: 
% now in Force concerning Bankrupts, hath 
© been awarded and iflued againſt” Frantis' Gibbon; 
4 of, &c. directed to us who have Hereunto ſub- 
e ſcribed our Names, and ſet our Seals, and to 


“Richard Mood, and Thomas Eife, Gentlemen, and 


© we being the major Part of the Commiſſioners 
e theiein named, (one whereof is of the (wo) Du 
* rum) having begun to. put the ſaid Commiſſion 
© into Execution, and it appearing to us that the 
Act of Bankruptcy iatended to be proved againſt 
«© the ſaid Francis Gibbons, is his lying in Priſon 
„ two Months u an Arreſt for Debt; and 
that F. W. Officer to the Sheriff of Middleſex 
«© was the Perſon who arreſted” the ſaid Francis 
Gibbons on which Arreſt the ſaid Francis Gibbons 


&« lay in Priſon two Months as aforeſaid ;. and 


« that the ſaid J. V. was duly ſummoned to ap- 


e pear before us, but hath made Default, in Con- 
© tempt of our Authority, and of the Statutes, . 


* and alſo of the Commiſſion aforeſaid, and the 
© Authority thereby to us given; Theſe are there- 
fore to will, require and authorize you, and 
every of you, immediately upon Receipt hereof, 
to apprehend, arreſt and take into your Cuſtody 
ce the Body of the ſaid 7. V. and bim ſafely tb 


e convey to His Majeſty's Gaol of / Newgate, and. 


| (ww). See fol, 287. Note (g) 4 | 
Os „him 
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e him there to deliver to the Keeper of the ſaid 
4 Gaol, who is hereby required and authorized by 
* Virtue of the ſaid Commiſſion, and Statutes 
<< aforeſaid, to receive the ſaid 7. ¶ into his Cuſ- 
«« tody,.and him ſafely to keep and detain without 
Rail or Mainprize, untill he ſhall ſubmit him- 
elf to be examined accotding to the true Intent 
«« of) the Statutes, and be thence deliyered by due 
«« Courle, of Law, and for your ſo doing, this 
„mall be your ſufficient Warrant, given, under 
gur Hands: and Seals the Day of June in 
the Lear of our Lord 1767.“ 


613 8QADOHEGUNMANS ane. 

To Wilkem Che/ſhyre -. et 
our Meſſenger, or 16 16 2/3198 + 
Robert Brown his Aſ. _ Thomas Nugent. (L. S.) 
ſiſtant, and to Rich- Jahn Fenſhawe. (L. S.) 
ard Akerman, Keep- Champion Branfil. (L. S.) 
er of His, Majeſty's | ek 


Gaol of Newgate, or 


to his Deputy there, 


Warrant 4 commit a Witneſs who refuſed tz fer 
75 is Examination. | 


„Wx EAS a Commiſſion of Bankrupt, un- 
der the Great Seal of Great Britain, bearing 


« Date at Weſtminſter the Day of June In- 


„ fant, grounded upon the ſeveral Statutes made 
nd now in Force concerning Bankrupts, 
„ hath” been awarded and-ifſued againſt Francis 
« Gibbon of, &c. directed unto Thomas Nugent, 
« and Fobn-Fenſhawe, Eſquites, and to Champion 
& Branfil, Richard I vod, and Thomas Life, Gentle- 
« men, thereby giving full Power and Authority 
<« to the ſaid Commiſſioners, four or three of them, 


to proceed according to the ſeveral Statutes 


6 made 
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* made and now in Force concerning Bankrupts. 


* AND WHEREAS David Stone of London Mer- 
*© chant, was on the Day of June Inſtant, 


© preſent at a Meeting before us whoſeHands and 


deals are hereunto ſubſcribed and ſet, being the 
major Part of the Commiſſioners named and 
authorised in and by the ſaid Commiſſion; and 
** the ſaid David Stone being {x) ſworn and 
** examined by us, the major Part of the ſaid Com- 
“ miſſioners in the ſaid Commiſſion named, touch- 
ing the Trade and Dealings of the ſaid Francis 
** Gibbons, and alſo concerning ſeveral Acts of 
** Bankruptcy ſuppoſed to be committed by the 
«* ſaid Francis Gibbons, which Examination of the 
© faid David Stone was reduced and taken down 
in writing, and ſuch writing was read over to 
him (and to the wording of which ſaid Exami- 
nation, the ſaid David Stone declared he had no 
** reaſonable Objection) notwithſtanding which, 
** the ſaid David Stone refuſed to ſign or ſubſcribe 
** ſuch Examination, ſo reduced and taken down 
in Writing, as aforeſaid, though often required 
by us ſo to do; We therefore whoſe Hands and 
«« Seals are hereunto ſubſcribed and ſet, being the 
major Part of the Commiſſioners in the ſaid Com- 


() If the Commitment be for. refuſing to be ſworn, and 
to anſwer Interrogatories, the Warrant runs thus; Axp 
WHEREAS 2 S. was ſuſpected to have embezzled, con- 
cealed, and ſecretly diſpoſed of à great Part of the Goods and 
Eſtate of the ſaid Francis Gibbans, and was duly ſummoned to ap- 
pear before us, who made Default in Contempt of our Authority, 
but at length came and appeared before us, we then fitting in the 
Execution of the ſaid Commiſion, did obſtinately refuſe to be 
ſworn, though often required by us fo to be, and alſo obfſtinatcly 
refuſed to make anſwer to ſuch Interrogatories and Queſtions as we, 
by Virtue of the ſaid Commiſſion, r-quired him to anſwer unto, 
concerning the ſaid Frahcis Gibbons and his Efate, according to the 
true Meaning of the ſaid Statutes, for the diſcovering the Eſtate of 
the ſaid Francis GCibbens in Contempt ot the faid Statutes, and of the 
Commiſſion aforeſaid, and the Authority thereby to us given; 
We therefote, &c, [ See fol. 202. ] 


& miſſion 
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miſſion named, do hereby will, require and au- 
thorize you, immediately to take into your 
** Cuſtody the Body of the ſaid: David Stone and 
him ſafely to convey to his Majeſty's Priſon of 
*© the Fleet, and him there to deliver to the War- 
den of the ſaid Priſon, who is hereby required 
* and authorized to receive the Body of the ſaid 
«« David Stone into his Cuſtody, and him ſafely to 
e detain, without Bail or Maioprize, un'il he 
<< ſhall- ſubmit himſelf to the Commiſſioners in 
the ſaid Commiſſion named, or the major Part 
© of them; and ſhall ſign or ſubſcribe the Ex- 
< amination aforeſaid, according to the true In- 
* tent and Meaning of the ſaid Statutes in the 
< {aid Commiſſion named, or be otherwiſe de- 
«« Jivered by due Courſe of Law, for which this 
„ ſhall be a ſufficient Warrant, Given under 
* our Hands and Seals, this Day of June 
41767. ö n N 5 


To WilliamCheſjhyre Thomas Nugent. (L. S.) 
our Meſſenger, &c. Jabn Fenſhawe. (L. S.) 
[as before.] Champion Branfil. (L. S.) 


Declaration / the Commiſſioners that they have 
| feund the Party Bankrupt, 


«« Memorandum, that "we, whoſe Names are 
* hereunto ſubſcribed, (er underwritten) being 
the major Part of the Commiſſioners named and 
« authorized, in and by a Commiſſion of Bank- 
i« rupt, awarded and iſlued againſt Francis Gibbons 
« of, &c. having met the Day and Year, and at 
«© the Place abovementioned, and. having pro- 
« ceeded to act in the Exccution of the ſaid 
« Commiſhon, have, upon good Proof, upon 


« Oath, before us had, and taken, found, that 
| ce the 


Firſt Meeting. 301 
the faid Francis Gibbons did (y), before the Date 
© and ifluing forth of the ſaid Cominiſſton be- 
come Bankrupt, within the true Intent and 
„Meaning of the ſeveral Statutes made, and now 
* in Force, concerning Bankrupts, ſome or one 
of them; We do therefore hereby adjudge and 
„declare him Bankrupt accordingly s, 

| Thamas: Nugent. 
Jahn Fenſbawwe. 
Champion Branfl. 
As ſoon as the Commiſſioners have declared the 
Party Bankrupt, they execute. a Warrant for 
ſeizing his Effects, and ſign a Summonce for him 
to furrender. 5 


Warrant of Seizure, 


Themas (L. S.) Nugent, © WHERBAS his Ma- 
; * jeſty's Commiſſion, un- 
*© der the Great Seal of Great Britain;  beari 

© Date at J/e/imin/ter the Day of June 
* laſt paſt, grounded upon the feveral Statutes 
© made concerning Bankrupts, hath been awarded 


{y). Lord Chancellor Talbot faid, that the general Rule was net 
to dete: mine the Time of the Bankruptcy, but only that the Per- 
fon was Bankrupt antecedent to the Commiſſion; for then all the 
Creditors before that Time would nave a Right to come in; but 
when that Matter was minutely entered into, that it muſt be di- 
ſtinguiſhed which Creditors were precedent, and which were ſub- 
ſequent to the Act of Bankruptcy. Caf. Temp. Talb. 243. 244. 
See fol. 6. Note (g). The Commiſſioners are generally cautious 
in declaring the Bankroptcy from a certain Time, but leave it to a 
Trial at Law, in Caſe there be any Queſtion or Doubt of it; and 
this is to ſecure themſelves from Actions that may be brought againſt 
them. Deawes's Lex mcrcat. rediviv. 494, And it is alſo obſerv- 
able, that the Declaration of the Commiſſioners, whether he be 
Bankrupt or net, doth not acquit or charge him unleſs in Truth it 
were ſo. 2 Sid, 176. T. Raym. 377. 2 Chan, Caf, 153. Coed. 


6. 37. 
yo & and 
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« and. iſſued againſt Francis Gibbons, of &c. di- 
«rected unto us, who have hereunto fubſcribed 
% our Names, and ſet our Seals: who have alſo 
& reſpectively taken the Oath appointed by an 
« Att of Parliament, paſſed in the fifth Year of 
„his lat Majeſty's Reign, intituled, An Act 
t to prevent the committing of Frauds by Bank- 


„ rupts,” for Cummiſſioners of Bankrupts to take 


**-before they act as Commiſſioners, in the Exe- 
at cution of the Powers or Authorities, given and 
4 granted, by the faid Act, or Acts of Parliament 
« now in Force, concerning Bankrupts, and to 
« Richard Mood and Thomas Life, Gentlemen, 
„being the major Part of the Commiſſioners, 
« named to execute the ſaid Commiſſion ; And it 
« having appeared to us the major Part of the ſaid 
«© Ccmmiſtioners, in the faid Commiſſion named 
„% and authorized, upon good and ſufficient Proof, 
% upon Oath, that the ſaid Francis Gibbons hath, 


% from the Month of 17 carried on 
„% the Trade and Buſineſs of a Merchant in his 
% Houſe in atoreſaid, by buying 


*« and felling Linnens, Lace, and other Wares 


* and Merchandizes, and by exporting and im- 
« porting divers and ſundry Kind of Goods, and 
„ hath thereby ſought, and endeavoured to get 


« his Living, as other Merchants uſually do; 


and in the Courſe of his 

Jobn (L. S.) Fenfſhawe, © ſaid trading and dealing 
| he became indebted unto 

« Charles Jones, of &c. in the Sum of 1001; and 
„ upwards, for Goods fold and delivered, and 
„ we alſo have found upon good Proof, upon 
& Oath, that the ſaid Francis Gibbons did, before 
„the Date and ſuing forth of the ſaid Commil- 
© fton, become Bankrupt, within the true Intent 
«& and Meaning of the ſeveral Statutes made, and 
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tt now in Force concerning Bankrupts, ſome, or 
% one of them; and we have adjudged and declared 
him Bankrupt accordingly: Theſe are therefore, 
« by Virtue of the ſaid Commiſſion, and the ſe- 
© yeral Statutes therein mentioned, to will and 
© require, authorize and impower you, and every 
&« of you, to whom this our Warrant is directed, 
ce forthwith to enter into and open the Houſe and 
« Houſes of him the ſaid Francis Gibbons, and alſo 
©« into all other Place and Places belonging to him 
« the ſaid Francis Gibbons, where any of his Goods 
« are, or are ſuſpected to be, and there ſeize all 
&« the ready Money, Jewels, Plate, Houſehold 
© Stuff, Goods, Merchandizes, Books of Account, 
« and all other Things whatſoever, belonging to 
«him the faid Francis Gibbons. And ſuch Things 
© as you ſhall ſo ſeize, you ſhall cauſe to be in- 
«yentoried, and appraiſed by honeſt Men of 
«Skill and Judgement, and the ſame you ſhall 
ce return to us with all convenient Speed; and 
« what you ſhall ſo ſeize, you ſhall fafely detain 
„and keep in your Poſſeſſion, until we ſhall give 
« you Order for the Diſpoſal thereof; and in caſe 
© of Reſiſtance, or of not having the Key or 
Keys of any Door or Lock belonging to any 
« Place or Places of him the ſaid Francis Gibbons, 
4 where any of his Goods are, or are ſuſpected 
« to be, you ſhall break open, or cauſe the ſame 
© to be broken open, for the better Execution of 
« this our Warrant. Given under our Hands and 
„Seals this Day of in the Year of 
% our Lord 1767.” 


To William Cbeſſhyre, our Meſſenger, and to all 
Mayors, Bailiffs, Conſtables, Headboroughs, 
and all other his Majeſty's loving Subjects, 
whom we require to be aiding and aſſiſting in 
the Execution of this our Warrant, as Occa- 
ſion ſhall require. 


Champion (L. S.) Branfl, Summonce 
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Summonte to the Bankrupt to ſurrender. 


© WHEREAS a Commiſſion of Bankrupt on the 
WY Day of now laſt paſt, iſſued 
* under the Great Seal of Great Britain againſt 
e you Francis Gibbons, by the Name and Deferip- 
te tion of Francis Gibbons, of &c. AND WHEREAS 
<* the major Part of the Commiſhoners in and by 
the ſaid Commiſſion named and authorized, have 
„ declared you to be Bankrupt; We the ſaid 
«© Commiſſioners do hereby ſummonce and require 
& you the ſaid Francis Gibbons perſonally to be and 
« appear before the Commiſſioners in the ſaid 
« Commiſſion named, or the major Part of them, 


« on (x) the Day of Inſtant, at ten 
« in the Morning, and on the and Days 
« of next, at four o Clock in the After- 


*© noon, at Guildhall, London, then and there to 
ce be examined, and to make a full and true Diſ- 
& covery and Diſcloſure of, all your Eſtate and 
Effects, according to the Directions of the ſeve- 
& ral Statutes made, and now in Force concerning 
«- Bankrupts, and particularly the Statute paſſed 
« in the fifth Year of the Reign of his late Ma- 
« jefty King George the Second, iniituled, © An Act 
&« to prevent the committing of Frauds by Bank- 
« rupts;” and herein you are not to fail at your 
« Peril. Given under our Hands this Day 
« of 2 £5 ou 


To Francs Gibbons, Thomas Nugent. 
the Bankrupt. - Forn Fenſbatwe. 
Champion«Branfil, 


(z) 2ccording to the Days fixed by the Commiſſioners in the 
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As ſoon as the Warrant of Seizure is executed, 
and, the Bankrupt has received bis Summonce 
from the Commiſſioners, ke ought in Prudence to 
ſurrender (4) himſelf at their firſt Sitting, as well 
to'ſhew his Willingneſs of complying with the 
Commiſſion, as to ſecure himſelf from Arreſt and 
Impriſonment, till the Time af his laſt, Exami- 


nation, whether, within the forty two Days or the 


further Time allowed him by the Act (6) of Par- 
liament, for finiſhing the ſame, being forty (c) 
nine Days, though his appearing at the firſt Sit- 
ting is not abſolutely neceſſary; yet ſometimes he 
ſurrenders himſelf even at this firſt Meeting, for 


the Sake of being protecte. | 


Memorandum of the Bankrupt's ſurrendering 
himſelf. 


At, &c. 


Thomas Nugent, Memorandum; that Francis 

4 Gibbons of, &c. the Perſon 
« acainſt whom the Commiſſion of Bankrupt now 
«in Profecution, is awarded and iſſued, did, the 
© Day and Year, and at the Place abovemention- 
© ed voluntarily come and ſurrender himſelf to 
sus the major Part of the Commiſſioners named 
«and authotized in and by the faid Commiſſion, 
and ſubmitted himſelf to be examined, and in 


(a) It bath heen ſaid, if a Bankrupt ſurrenders, 2gainſt whom 
an in/urious Commiſſion has been taken out, that ſuch Surrender 
3 him from taking any Remedy he might otherwiſe have 

een entitled to, againſt the petitioning Creditor ; but we appre- 
hend it does not. f | | | 
) Stat. 5 Ges. 2. e. 30. S. 6. a | 

(e) The Statute ſays 185 Days, but the Lord Chancellot's Or- 
der is for forty nine Daya, becauſe the fiftieth Day may happen to 
fall on a Sunday. | Neon © 

* * all 


«. 


all Things to conform himſelf to the Directions 
of the ſeveral Statutes made and now in Force 
© concerning Bankrupts, and particularly to the 
| «Statute made in the fifth Yeat 
John Fenſhawe, ** of the Reign of his late Ma- 
« jeſty King George the Sutond, 
< intituled,. © An Act to prevent the committing 
of Frauds by Bankrupts,” in order to have the 
Benefit of the ſaid Act. 5 
&« And the ſaid Francis Gibbons being ſworn and 
* examined the Day and Year aboveſaid; upon 
* his Oath ſaith, that he is not at preſent pre- 
„ pared to make a full Difeloſure and Diſcovery 
* of his Eſtate and Effects, but'-prays further 
« Time for doing the ſame to the next Sitting, 
| ** which is hereby granted him 
Champion Branfil. © accordingly.” 
Francis Gibbons, 
If the Bankrupt ſurrenders himſelf at this meet- 


ing, the Commiſſioners indorſe the following 
Memorandum, on his Summonce to ſurrender z by 
this he will be indiſputably protected. 


Fa 


At, &c. Wt 


«© Memorandum, That the within named Francis 
Gibbons, the Day and Year, and at the Place 
< abovementioned ſurrendered to us whoſe Names 
are hereunto ſubſcribed being the major Part ef 
the Commiſſioners named and authorized in 
„% and by a Commiſſion of Bankrupt awarded and 
jſſued, and now in Profecution, againſt the faid 
Francis Gibbons, and ſubmitted himſelf to be 
, examined from Time to Time touching his 
«« Eſtate and Effects, and declared upon Oath, 
* that he was not prepared to make a full Diſ- 
«* cloſure and Diſcovery, and prayed further boy 

| for 
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for that Purpoſe, which was granted to him ac- 
* cordingly.” 

T homas Nugent. 
John Fenfſhawe. 
Champion Branfil. 


The Bankrupt having (4) ſurrendered ſhall be 
free from Arreſt by his (-) Creditors, in coming 
to ſurrender, and from his actual Surrender to the 
Commiſhoners, for the forty two Days or ſuch 
further Time as ſhall be allowed him for finiſhing 
his Examination, provided he was not in Cuſtody 
at the Time of his Surrender, and Submifhon, 
to be examined, 

From the 1ollowing Caſe it appears, that the 
Bankrupt will be free from Arreſt by his Credi- 
tors, from the Notice in the Gazette, to the firſt 
Sitting, though he has not actually ſurrendered to 
the Commiſſioners, if he does not miſbehave him- 
ſelf in the intermediate Time. | 

A Commiſſion of Bankrupt iſſued againſt Philips 
de Fries in the Month of Fuly 1732, and he was 
declared Bankrupt, and required to ſurrender him- 
ſelf to the Commiſſioners: and when the Meſ- 
ſenger executed the Warrant of Seizure, the Bank- 


rupt, without Reſiſtance, delivered up his Keys 
and Effects to him, and promiſed to ſubmit te 


the Commiſſioners, and comply with the Direc- 
tions of the Act. A 

The Summonce was not ſerved upon him till 
the firſt Day mentioned for big Surrender in the 
Gazette (and three Days after executing the War- 
rant of Seizure) and about an Hour after Service 
of the Summonce, and before he ſurrendered him- 


, . 
(e) Lord Hardwicke ſaid that Bait wete bot Creditors within the 
Clauſe, Ath, Rep, 23. pl. 138. | N | 
* ſelf, 


* 
— 2 
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ſelf, he was arreſted, and thereupon he petitioned 
the Lord Chancellor, amongſt other Things, to 
be diſcharged: and the Petition came on to be 
heard before he had ſurrendered himſelf; and upon 
the Hearing, Lord Chancellor /) King fo far 
conſidered what he had (and which was all that 
he could then du) as a Compliance with the Act, 
that he held he ought to be diſcharged, but dil- 
ſuaded the Bankrupt from ſuing the Officer for 
the Penalty ; and thereupon an Order was made 
accordingly by Conſent, 

If the Ran ſhall be arreſted for Debt, 
or on any Eſcape Warrant, coming to ſurrender, 
or after Þis ſutrender, within the Time above- 
mentioned; then, on producing the Summonce 
or Notice under the Hands of the Commiſſioners 
or Aſſignees, and giving the Officer a Copy there- 
of, he ſhall be diſcharged ; and in caſe any Officer 
mall detain him, he (g) ſhall forfeit to the Bank: 
rupt, for his own Uſe, 5/.. for every Day he ſhall 
detain him. | 
In Caſe the Bankrupt happens to be in Priſon 
at the Time of his being declared Bankrupt, and 
the petitioning Creditor proves his Debt at this 
Meeting, and is deſirous of ſeeing ſuch Bank- 
rupt Priſoner, the Commiſſioners will give him a 
Certificate of his haviag proved his Debt, ig Pur- 
ſuance of the (Y) Statute, 


The Certificate. 


We whoſe Names are hereun'o ſubſcribed, 
* being the major Part of the Commiſhoners 
named and authorized in and by a Commiſhon 


{f) Beawes's Lex mcrcat. rediviu. 496, 
655 Stat. 5 Geo. 2. c. 30. S. 5. 


Stat. Geo. 2. e. 29, 6 19. 
} 5 3 2 46 
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„ of Bankrupt awarded and iſſued, and now in 
© Proſecution againſt Francis Gibbons of, &c. do 
hereby certify that Charles Jones of, &c, hath 
proved his Debt under the ſaid Commiſhon, 
« Witneſs our Hands this Day of June, in 
« the Year of our Lord 1767. 


Witneſs [Clerk to 
the Commiſſion ] 


mas Nugent, 
John Fenſhawe. 
Champicn Branfil. 


Certificate for a Judge or Fuftice of Peace to grant 
his Warrant for apprebhending and committing a 
Bankrupt. | 


« We whoſe Names are hereunto ſubſcribed, 
and Seals (i) ſet, being the major Part of the 
„ Commiſhoners named and authorized in and by 
« Commiſſion of Bankrupt awarded and iſſued 
« againſt Francis Gibbons of, &c, do hereby certify 
« that a Commiſhon of Bankrupt is iſſued and 
e now in Proſecution againſt the ſaid Francis 
© Gibbons, and that the ſaid Francis Giblons hath 
„ been proved before us to become Bankrupt, 
« within the true Intent and Meaning of the 
« Statutes made and now in Form concerning 
« Bankrupts, ſome or one of them, before the 
“Pate and ſuing forth of the ſaid Commiſſion. 
„ Witneſs our Hands and Seals at Serles Coffee 
& Houſe, Linceln's Inn, in the County of Midadleſex 
« this - Day of June in the Year of our 


Lord 1767.” 
Thomas Nugent. (L. S.) 
John Fenſhawe. (L. S.) 
Champion Branfil. (L. S.) 


(i) See Stat, 5 Geo, 2, Cc 30. . 14 
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If there is any Reaſon te apprehend that an 
Extent may iſſue at the Suit of the Crown again 
the Bankrupt's Effects, it will be proper to have 
a proviſionalAſſignment executed at this Meeting, 
which will entirely defeat ſuch Extent. 


Provifunal (k) Affignment. 


—_— 


„THIS INDENTURE made the Day of 
« June in the ſeventh Year of the Reign of our « o 
„ Sovereign Lord George the Third by the Grace « 
© of God, of Great Britain, France and Ireland « C 
« King, Defender of the Faith and ſo forth, and « \ 
ein the Year of cur Lord 1767. BETWEEN The- « A 
% mas Nugent, and John Fenſhawe, Eſquires, and « Þ 
„ Champion Branfil, Gentleman, the major Part off « | 
the Commiſhoners named and authorized, in « | 
* and by a Commiſſion of Bankrupt, awarded and en 
* jſſued againſt Francis Gibbons of, &c. of the one „ p 
« Part; and William Cheſſhyre of, &c. Gentle 
man, of the other Part. $254 

Den recite, the iſſuing of the Commiſſion ; the « |, 
** Rualzfication. of the Commiſſioners; that the Part; « | 
traded; that he became indebted to the petitionin; MM « { 
*© Creditor; that he became Bankrupt, and that h « | 
** was ſo adjudged and declared. For theſe Recitals « 
&* ſee ** WARRANT of SEIZURE.” Fol. 301.] 6 

* AND WHEREAS the ſaid Commiſſioners, Par- «| 
<« ties to theſe Preſents, in further Execution of Þ « , 
« the ſaid Commilyon, and of the Statutes there- N « ] 


« in mentioned, have alſo found out and diſcover— « ] 
ed, or it otherwiſe arpeared to them, that the «, 
« faid Francis Gibbons at the time be became Bank- c« | 


„ rupt, as aforeſaid, or afterwards, was poſſeſſed {MW « | 


( This is to be engroſſed two Parts on half Crown ſtamp'd 1 
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of, intereſted in, or well intitled unto ſundry 
„Goods, Wares, Chattels, Merchandizes, Stock 


in Trade, Houſehold tuff, Implements of Houſe- 


« hold, Bedding, Plate, Linnen, and other things, 
« and that there were alſo diverſe Debts, Sum 
„% and Sums of Money due and owing unto him 
de the ſaid Francis Gibbons and his Eftate, from 
« ſeveral Perſons: AND WHEREAs the faid Com- 
© miſſioners Parties hereto, think it neceffary, for 


« the better preſerving and ſecuring the Eftate 


of the ſaid Francis Gibbons to appoint an Aſſig- 
« nee proviſionally of his Eſtate and Effects, until 
« Choice ſhall be made, by the major Part in 
« Value of the Creditors, of an Aſſignee or 
« Affignees of the Eſtate and Effects of the ſaid 
« Bankrupt, purſuant to Notice to be given in 
«© the London Gazette for that Purpoſe: Now THIS 
© ſNpENTURE WITNESSETH, that the ſaid Com- 
© miſhoners, Parties to theſe Preſents, for the 
te purpoſe aforeſaid, and in further Execution of 
© the ſaid Commiſſion and of the Statutes therein 
e mentioned, and by force and Virtue thereof, 
e and for and in Conſideration of the Sum of 5s. 
« of lawful Money of Great Britain, to them the 
« ſaid Commiſſioners, Parties to theſe Preſents, in 
© Hand paid by the ſaid William Cheſſpyre, at or 
e before the ſealing and delivering of theſe Pre- 
e ſents, the Receipt whereof is hereby acknow- 
« Jedged, and alſo in Conſideration of the Cove- 
„ nants herein after contained, on the Part and 
« Behalf of the ſaid //i/liam Cheſpyre, his Heirs, 
« Executors and Adminiftrators, to be kept, done 
and performed, Do herby appoint the fail 
«* William Cheſſhire Aſſignee of the Eſtate an] 
« Effects of the ſaid Francis Gibbons, and HAvx 
e alſo ordered, bargained, fold, diſpoſed, aſſigned, 


* and ſet over, and by theſe Preſents Do, as much 
5 
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„ as in them the ſaid Commiſhoners, Parties to 
© theſe Preſents, lieth, and they lawfully may 
order, bargain, ſell, diſpoſe, aſſign, and ſet 
over, unto the ſaid "William Cheſhire the Meſ- 
ſenger under the ſaid Commiſſion, his Executors, 
Adminiſtrators and Aſſigns, all and ſingular the 
«© Goods, Wares, and Merchandizes, Chattels, 
© Stock in Trade, Debts, Ssum and Sums of Money, 
* Houſehold Stuff, and all Implements of Houſe- 
hold, and other the perſonal Eſtate whatſoever 
* of che ſaid Prancis Gibbons, of which he was 
« poſſeſſed, or intitled unto, or which an 
ether Perſon or Perſons was or were poſſeſl 
« ed, In Tx usr for him at the Time he be- 
came Bankrupt, or at any Time ſince; To 
« HAVE AND To Bol p, aſk. demand, ſue for, 
recover, levy, and receive all and fingular the 
Premiſes hereby aſſigned, or mentioned, or in- 
tended ſo to be, unto the ſaid William Cheſſhyre, 
«> his Executors, Adminiſtrators and Aſſigns, In 
«+ [RUST for the immediate Preſervation thereof, 
« and to and for the Uſe, Benefit and Advantage 
« of all the Creditors of the ſaid Francis Gibbons, 
{© who have already fought, or ſhall hereafter, in 
«© due Time, come in and ſeek Relief under the 
«« ſaid Commiſſion, according to the ſeveral Sta- 
«« tutes therein mentioned, or ſome or one of them, 
and to and for no other Uſe, Fruſt, Intent, or 
-* Purpoſe whatſoever ; AnD the ſaid William Cheſ- 
Aire doth hereby for himſelf, his Heirs, Execu- 
« tors, and Adminiſtrators, and for every of them, 
© covenant, promiſe, and agree, to and with the 
© ſaid Commiſſioners, Parties to theſe Preſents, 
c their Executors and Adminiſtrators, and to and 
© with every of them, in Manner and Form fol- 
«© lowing, (that is to ſay) That he the ſaid Miiliam 
% Che//pzre, his Heirs, Executors, or Adminiſtra- 
tors, 


to 
ay 
ſet 
eſ- 
IS, 
the 
Is, 
e), 


fe- 
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ce tors, ſome or one of them, ſhal. and will, as 
© ſoon as an Aſſignee or Aſſignees of the ſaid 
„ Bankrupt's Eſtate and Effects ſhall be duly 
c choſen and appointed, purſuant to Notice in 
« the London Gazette, and when he ſhall be there- 
t unto required for that purpoſe, join with the 
% major Part of the Commiſſioners named in the 
* ſaid Commiſſion, in the making an Aſſignment 
© of all and ſingular the ſaid Goods, Chattels, 
& Debts, Sum and Sums of _— Wares and 
« Merchandizes, and all other the Premiſſes here- 
© in before mentioned or intended to be hereby 
e aſſigned, unto ſuch Perſon or Perſons as 
& ſhall be duly choſen and appointed to be the 
** Aſſignee or Aſſignees of the faid Bankrupts 
«* Eſtate; AND that he the ſaid William Cheſſpyre 
« ſhall and will alſo deliver up all the Eſtate and 
Effects of the ſaid Bankrupt, as ſhall or may 
ic have come to the Hands or Poſſeſſion of him 
te the ſaid William Cheſſhyre, or to the Hands or 
« Poſſeſſion of any other Perſon or Perſons, 1N 
& TRUST for him and for his Uſe, unto ſuch Per- 
„ ſon or Perſons as ſhall be duly choſen Aſſig- 
© nee or Aſſignees of the ſaid Bankrupt's Eftate 
© or Effects, or otherwiſe as the ſaid Commil- 
« ſioners ſhall direct or appoint. And that he the 
e ſaid J/lliam Ch:ſpyre his Heirs, Executors, and 
© Adminiſtrators, ſhall and will from Time to 
„Time, and at all Times hereafter, well and 
* ſufficiently ſave, defend, keep harmleſs, and in- 
* demnified, ALL the ſaid Commiſſioners in and 
* by the ſaid Commiſſion named and authorized 
their Heirs, Executors, and Adminiſtrators, 
« and every of them, their and every of their 
e Bodies, Lands, Tenements, Goods, Chattels, 
and Eftate whatſocver, of, from and againſt 


es all and all Manner of Action and Actions, Svits, 


E « Arreſts, 
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« Arreſts, Complaints, Coſts, Damages, and Ex- 
© pences, whatſoever, which they or any of 
© them ſhall or may ſuſtain, or be put unto, for 
or by Reaſon or Means of this preſent Deed of 
« Aſſignment, or any Act or Acts o be done or 
executed by him the ſaid //i/kam Cheſſhyre in 
© Purſuance or by Virtue of the ſaid Commiſſion, 
© or Deed of Aſſignment reſpeCtively. In wir- 
« NEsS whereof the ſaid Parties to theſe Preſents 
© have hereunto interchangeably ſet their Hands 
and Seals the Day and Year firſt above-written.” 


Advertizement (1) for the Gazette. 


N bereas a Commiſſion of Bankrupt is awarded 
and ifſued forth againſt Francis Gibbons of, &c. and 
he being declared Bankrupt, is hereby required 
to ſurrender himſelf to the Commiſſioners in the 
ſaid Commiſſion named, or the major Part of 


them (m) on the Day of next at 
o'Clock in the Noon; on the Day 
of the ſame Month at o'Clock in the 
Noon; on the Day of following, at 


o'Clock in the Noon, at Guildhall 
London, and make a full Diſcovery and Diſcloſure 
of his Eſtate and Effects, when and where the 
Creditors are to come prepared to prove their 
Debts, at the ſecond Sitting to chooſe Aſſignees, 
and at the laſt Sitting the ſaid Bankrupt is re- 
quired to finiſh his Examination ; and the Credi- 
tors are to aſſent to or diſſent from the Allowance 
of his Certificate; all Perſons indebted to the 


(1) The Meſſenger pays for the Room and inſerts this Adver- 
tiaem / in the Carte. | 

() Theſe Sittings ſhould be ten or even Days Diſtance from 
each cther, and the laſt Sitting muſt be en the firty-ſecond Day, 
from the Date of the Gazette. 


ſaid 


1 
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ſaid Bankrupt, or who have any of his Effects, 


are not to pay or deliver the ſame, but to whom 
the Commiſſioners ſhall appoint, but give Notice 


to u). 
Firſt Sitting ar Gh. 


Againſt this Meeting the Practicer ſhould pro- 
vide himſelf with the Gazette, in which the Sit- 
tings at Guildhall, fixt by the Commiſſioners, are 
inſerted. 

As Creditors may come in at this Sitting, we 
will here give Precedents of the ſeveral Forms 
of Depoſitions, neceſſary from the various De- 
mands of Creditors: frlt obſerving, once for all, 
that Accounts current, Aſſignments, Bills of Ex- 
change, Bonds, Decrees, Letters of Adminiſtra- 
tion, Notes of Hand, Probates of Wills, Proteſts, 
Reports, and all other Securities whatſoever, muſt 
be produced by the reſpective Creditors, at the 
Time of their proving their Debts, and be exhi- 
dited by the Commiſſioners. 


For divers Sums of Money, 
At, &c. | 
Thomas Nugent. John Leigh of, &c. being 


* ſworn and examined, the Day 
and Year, and at the Place aboveſaid, upon his 
* Oath ſaith, that Francis Gibbons of, &c. the Perſon 
„ againſt whom the Commiſſion of Bankrupt now 
© in Proſecution, is awarded and. iſſued, was be- 
© fore the Date and ſuing forth of the ſaid Com- 
* miſſion, and ſtill is, juſtly and truly indebted 


(% The Clerk to the Commiſſion, 
P 2 © unto 
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„ unto him this Examinant, in the Sum of Jol. 
6 for Monies had and received by the ſaid Bank- 
„ rupt, to and for the Uſe, and 
* on the Account of him this 
% Examinant; and alſo in the 
e further Sum of xol. for Money lent the ſaid 
« Bankrupt by him this Examinant; and alſo 
in the further Sum of 121. for Money paid by 
« this Examinant, to and for the Uſe of the ſaid 
« Bankrupt, and by his Order, for which ſaid 
& ſeveral Sums of Money, or any of them, or 
* any Part thereof, this Examinant hath not 

„ had, or received, any Secu- 
Thomas Life. © rity or Satisfaction.“ 


John Leigh. 


Richard Mood. 


Adminiſtratriæ. 
A t, &c * 


„Mary Combes of, &c. Widow 
©« and Adminiſtratrix of all and 
* ſingular the Goods and Chattels, Rights, and 
Credits, which were of James Combes her late 
„ Huſband deceaſed, at the Time of his Death, 
„ beirg ſworn, &c. (as above) and till is indebted 

to this Examinant in the Sum 
Richard Wood, of nool. for Goods fold and 
delivered the ſaid James 
« Combes in his Life Time, to the ſaid Francis 
« Gibbons, for which ſaid Sum of 100l. or any 
Part thereof, this Examinant hath not received, 
(nor did her ſaid late Huſband in his Life Time, 
to her Knowledge or Belicf 
receive) any Security or Satiſ- 


„faction.“ Mary Combes. 
Aſignet 


Thomas Nugent. 


Thomas Life. 
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Aſſignee (0) of a Bantrupt. 

At, &c. 
Thomas Nugent, *© Abraham Bentley of, &c. one 
** of the Aſſignees of the Eſtate 
e and Effects of Rowland Roſs of, &c. Bankrupt, 
„K&K. (as before) and till is juſtly and truly in- 
debted unto him this Deponent and to John 
«© Mirth of, &c. Aſſignees to the Eſtate and 
Effects of the ſaid Rowland Roſs in the Sum of 
* gol. for Goods fold and de- 
Richard Wand, * livered to the ſaid Francis Gib- 
% Fons by the ſaid Rowland Roſs, 
© before he became Bankrupt, as appears to this 
«© Examinaat, by the Books of Account of the 
* ſaid Bankrupt, now in the Cuſtody or Power of 
©« this Examinant, and the ſaid Foha Mirtb, or one 
* of them, for which ſaid Sum of Fol. or any 
Part thereof, this Examinant (nor the ſaid Jahn 
„ Mirth to the Knowledge or Belief of this Ex- 
| © aminant) hath received any 
Thomas Life, Manner of Security or Satil- 

«faction whatſoever.” 
Abraham Bentley. 


The uſual Depoſition on this Occaſion is, by 
a Bankrupt on Behalf of his Aſſignee;“ now we 
apprehend that ſuch Depoſition is improper, be- 
cauſe the Bankrupt may happen to have received 
the Debt ſince his Bankruptcy; and if fo, the 
Debtor might be obliged to repay or refund it to 
the Aſſignees, yet ſure it would be ſuch a Payment 
to the Bankrupt, as to make him object to ſwear 
& that he had not received the ſame, or any Part 
* thereof, or any Security or Satisfaction whatſoever,” 


(e) See fol. 119. 


P 3 According 
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According therefore to this Doctrine the Bank- 
rupt muſt either in ſome Caſes be perjured, or his 
Creditors loſe Part of his Eſtate and Effects. 
What gave Riſe to the Bankrupt's making ſuch 
Depoſition, ſeems to have been, becauſe it was 
neceſſary for him to ſwear to the Debt at Law, 
but that was for this particular Reaſon, becauſe 
his Debtor could not be held to Bail (or arreſt- 
ed) unleſs the Bankrupt himſelf made Affidavit of 
the Debt; a poſitive Oath being required to de- 
prive a Man of his Liberty, but as the Liberty of 
the Subject is not affected by a Depoſition of Debt 
under a Commiſſion of Bankrupt, there is no Oe- 
caſion for ſuch Oath, Therefore we decline mak- 
ing a Precedent of A Depoſition by a Bankrupt 
en Bchalf of his Aſſignee.” 


Aſſignee of a (p. Debt. 
At, &c. 


John Fenſhawe. &« Names Welſh of, &c, and 
| % Miles Crouch of, &c. bein 
<« ſworn and examined, the Day and Year, — 
&© at the Place aboveſaid, upon their Oaths ſeve- 
&« rally ſay; and firſt this Examinant James Melſb 
for himſelf ſaith, that Francis Gibbons of, &c. 
© the Perſon againſt whom the Commiſſion of 
„ Bankrupt now in Proſecution is awarded and 
«© iflued, was before the Date and ſuing forth of 
„ the ſaid Commiſſion, and ſtill is juſtly and 
truly indebted unto him this Examinant in the 
« Sum of 3ol. by Virtue of a certain Indenture 
« of Aſſignment duly executed by the ſaid Miles 
Crouch to this Examinant, dated the Day of 


dee fol, 121, 
. « * * June 


Ch, 


cc | 
66 N 
60 6 
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* 7une 1767, of one (q) Debt or 
Champion Branfil. Sum 7% due and owing to 
ce the faid Miles Crouch, from the 
* faid Francis Gibbons, And both theſe Examinants- 
* ſay that they have not, nor hath either of 
them, to the Knowlege or Belief of the other 
of them, received any Security or Satisfaction 
& whatſoeyer for the ſaid Sum of 
Richard Mod. 30ol. or any Part thereof.“ 
James Ii eib. 
11 iles 4 rauch. 


Attorney (r). 
At, &c. 


Hamas Nugent. &« Edward Smith, of, Sc. [as 

© uſual to] and ftill is juſtly in- 
6 debted unto him this Examinant in the Sum of 
** 40l. for the Attendance, (5) Fees, and Monies 
laid out and expended by him this Examinamn: 
© in and about the Affairs and Buſineſs of the taid 

Francis Gibbons, for which faid 
Champion Branfil. ** Sum, &. [as uſual] ſave a 

Note ſigned “ A. Sidney,“ dat- 
«ed 18 Aug. laſt for 201. payable to the Bank- 
* rupt, and indorſed by him to this Examinant ; 
and alſo fave and except that he this Examinant 


() If the Creditor is the Aſſignee of a Bond you ſay here, 
of one Bond or Obligation, entered into by the ſaid Bankrupt 


© unto the ſaid Miles Crouch, in the penal Sum of with 
«© Condition, for Payment, by the ſa'd Bankrupt, to the jaid 
Miles Crouch, the Sum of [the Money due], with lau ul 


* Intereſt for the ſame, on a Day long ſince paſt.“ 

(r) See fol, 122. 

(s) We apprehend that under Commiſſions of Bankrupt, an 
Attorney or Solicitor is not obliged to deliver a Bill, or-to ſubmit 
to a Taxation: the Courts at Law have determined that the AR 
for their Regulation does not extend to their Executors or Admi- 
niſtrators, Comb, 343. Barnes s Notes C. P. 91. Andr. 276. 2 Stra. 


1956, 
P 4 «has 
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has brought an Action for the ſaid Debt in his 
'* Majeſty's Court of King's Bench, at Weſtminſter, 


„wherein Bail has been put in 
above for the ſaid Bankrupt.” 
Edward Smith, 


On Bill of Exchange, 


John Fenſhawe. 


Richard Mead. 


Thomas Life. 


John Fenſhawe, 


At, &c. 


& Robert Bond, of &c. [as uſual] 
and ſtill is juſtly and truly in- 
6 debted unto him this Exami- 
© nant in the Sum of gol. by 
« Virtue of a Bill of Exchange 
drawn by the ſaid Bankrupt on 
te the Day of laſt, 
© upon Charles Dingley, for Pay- 
© ment of the ſaid Sum of gol. 
fix Days after Date, for Value 
c received of this Examinant, 
4e for which ſaid Sum of 4ol. &c. 
ce [as uſual] ſave and except the 
„ ſaid Bill of Exchange, and two 
&© more Bills of the like Effect, 
and the Proteſts for Non-ac- 
e ceptance and Non- payment of 
& the ſaid Bill.“ 

Robert Bond. 


On a Bond. 
At, &c. 


« for Principal and Intereſt 
due to this Examinant, by Vir- 
te tue of one Bond or Obligation 

N beating 


Thon 


John 


18 


IN 
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&© bearing Date the Day of 


Champion Branfil. under the Hand and Seal. 


& of the ſaid Bankrupt, for which 


« ſaid Sum, &c. [as uſual] ſave 
and except the ſaid Bond or 


Richard Mod. Oblgation.” 
Country Creditors. 


The Debts of Country Creditors muſt be 
proved by Affidavits ſworn before a Maſter extra- 


ordinary of the Court of Chancery, imthe Country, 


and produced to and exhibited by the Commiſ- 


ſioners, at one of their Sittings in London. They 
ſhould be the ſame in Subſtance as Depoſitions, 


otherwiſe they will be rejected, but their Forms 
muſt be altered; the Addition and Deſeription of 


the Bankrupt in the Commiſſion muſt be exactly 


ſet forth in the Affidavits, otherwiſe they will not 
be admitted. 
If the Creditor has: any Security for his Debt, 


ne muſt annex it to, or ſet it out in his Affidavit, 


and alſo ſave and except it therein, 


On Decree. 
At, &c. 


* 


Thomas Nugent, Charles Meriton, of &c. (as 


&« before] and ſtill is juſtly and 
* truly indebted unto him this 
&« Examinant in the Sum of 5oo!. 
« decreed to this Examinant 
te by a Decree.of the high Court 


| Tohn Fenſhawe, ** of C-ancery, dated the i 8th Day 


* of May now laſt paſt, made in 
A Cauſe depending in the ſaid 
“„ Court, wherein he thts Exa- 


“ minant is Complainant, and 


F-4 «they 
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t the ſaid Bankrupt is Defene 


Richard Mood. * dant ; for which ſaid Sum, &. 
« [as uſual.}]” 
Charles Mieriton. 
Executor (t). 
At, &c. | 
Thomas Nugent, © John James, of &c. Executor 


& of the laſt Will and Teſtament 
& of Nicholas Bradſhaw, late of, 
„Kc. deceaſed, being ſworn,&c, 
« [as uſual] for — _ _ 
nſhawe. of, &c. [as uſual] ſave an 
Jn PO © except a 1 of Attorney 
% dated the Day of June 1767, 
«« for confeſſing Judgment on a 
« matuatus in his Majeſty's Court 


Richard Nod. of Common Pleas at Weſtminſter.” 
John James. 
Creditor by ( 1) Judgment. 
At, &c. 
John Fenſhawe, George Welp, of &c. Foſeph 


& Milner, of &c. Mary Jupp, 
« of &c. [as uſual] and ſtill is juſtly and truely 
« indebted unto theſe Examinants, in the Sum of 
«« 8gol. of lawful Money of Great Britain, for 
% Damages and (10) Coſts recovered by theſe Ex- 
ce aminants, in his gg bo Court of King's Bench 
« at Weſtminſter, in or about Eaſter Term laſt, 
wy av" the ſaid W r 2 

ion Branfil. an Action upon the Caſe, for 
Chand | 4 „ Promiſes, for which ſaid Sum 


(e) See fol. 145. 
(z) See fol. 148. 4 : 
(w) If the Judgment is interlocutory only, the Commiſſioners 


will not allow the Plaintiff to add Coſts to his Debt, See fol. 1 - 
l 60 
= 


Rich 


(x) 
(3) 


C. 


rs 


pf 
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of $501, or any Part thereof, theſe Examinants 
* have not, nor hath any of them, to the Know- 
* ledge or Belief of the other of them, received 
any Satisfaction or Security whatſoever, ſave 
and except the ſaid Judgment, in the ſaid Court 
«of King's Bench, _—_ on or about the ſeventh 


„Day of June 1767, and entered 
Richard Mood. © on Roll 862.” | 
George Welp. 
Toſeph Milner. 
Mary Jupp. 

If the Judgment be on a Writ of Enquiry, the 
Inquiſition muſt be exhibited; if on a Verdict, or 
on a Confeſſion, the Judgment Paper is to be ex- 
hibited 3 though this is uſual, yet Lord (x) Hard- 
wwicke ſeems to think that a Copy of the Judgment 
itſelf ought to be produced; if ſo it muſt be on 
treble ſix- penny ſtamp'd Paper, and examined b 
the original Record at Mr. Taverner T7allace's Of- 
fice, who ſucceeds Mr. Tully, as Clerk of the 
Judgments in the King's Bench. 


Moertgagee (y). 
At, &c, 


John Fenſhaws, © Janas Strong, of &c. [as uſual], 
& fave and except one Indenture 
© of Mortgage, bearing Date the 
" Day of June 1767, for 
te the Payment of 420/. on the 
e 22d Day of Auguſt 1768, which 

Richard Mood. ſaid Mortgage this Examinant 
5 doth agree to aſſign, and doth 
© hereby ſurrender and give up 
for the Benent of the Credi- 


(x) See Ark. Rep. 83, 


(y) See fol, 154. | 
© tors 


0 
ON 


- 6 thus 


untii the Party is ſatisfied his whole Debt, See fol, 158. 
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| 4e tors claiming or ſeeking Re- 
lief under the ſaid Commiſ- 
Thomas Life, ſion.“ Jonas Strong. 
On Note of Hand. 


At, &c. 


Thomas Nugent. « F, B. of &c. being ſworn 


H Kc. [as uſual] and till is juſtly 
© and truly indebted to this Examinant, in the 
„Sum of 890. and upwards, for Money lent by 
* this Examinant to the ſaid Francis Gibbons, for 


© which ſaid Sum of 890. or any Part thereof, 


c this Examinant hath not received any Satis- 
faction or Security whatſoever, ſave the ſeven 
& following promiſory Notes; one dated the 12th 
* of May 1767, under the Hand of the ſaid Francis 
© G:bbens, whereby he promiſes to pay to this 
% Examinant, or Order, one Year after Date, 
| “ 200/, with (x) Intereſt; the 

Champien Eranfil. «© other fix promiſory Notes are 
© under the Hand of one A. F. 

© and made payable to the ſaid Francis Gibbons, 
© and by the ſaid Francis Gibbons indorſed (a) to 
. and are for the ſeveral and 
reſpective Sums following; one dated 19th 
1% September 1766, for 150. payable ſix Months 
&« after Date; another dated 18th October 1766, 
& for gol. payable fix Months after Date; another 
* 8th November 1766, for 1oo/. payable four 
& Months after Date; another dated 4th December 


(z) Intereſt is not allowable in Bankrupt Caſes, unleſs it be 
expreſsly mentioned in the Body of the Note, See fol, 159. 160, 


Sce 1d, 112. 
(a) An iadorſed Note may be proved under ſeveral] Commiſſions, 


1766, 


4 xz 
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„ 1766, for 115“. payable five Months after 

Pate; and the other of the ſaid Notes dated 

; „ 2bth of December 1766, for 

Richard Mcd. © 1251. payable fix Months after 
« Date.” E. B. 


By Partners, 
At, &c.. 


Thomas Nugent, James Lally, of &c. [as uſual] 
© and ſtill is juſtly and truely 
„ indebted unto him this Exa- 
% minant, and George Adams his 
% Partner in Trade, in the Sum 
© of 20l. for Goods fold and de- 
„ livered by this Examinant, and 
the ſaid George Adams in Part- 
Jahn Fenſhawe, ** nerſhip as aforeſaid, to the ſaid 
& Francis Gibbons, for which ſaid 
„Sum of 20/. or any Part there- 
© of, this Examinant hath not, 
„ nor hath his Partner, to his 
© Knowledge or Belief, received 
© any Security or Satisfaction 


Thomas Life, „ whatſoever.” 
James Lally, 


Creditor by Report, 
':.: Mts 


Thomas Nugent, Daniel Goodyer of &c, [as 
© uſual} and ftijl is juſtly and 
* truely indebted unto hun this 
« Examinaut in the Sum of 1000. 
reported due to him from the 
„ ſaia Francis Gibbons, by T h:mas 
: © Cuddon, 
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* Cudden, Eſq. one of the Ma- 
&< ſters of the high Court of Chan- 
Champion Branfil. < cery, as by his Report dated the 
* 20th Day of May laſt, made 
in a Caufe depending in the 
© ſaid Court, wherein this Exa- 
«© minant is Complainant, and 
& the ſaid Francis Gibbons is De- 
% fendant, may more fully ap- 
« pear; for which ſaid Sum, &c. 
Thomas Life. « [as uſual. ]” 
Daniel Goodyer. 
As the Bankrupt appeared and ſurrendered at 
the firſt Meeting, there is no Occaſion to repeat 
the Memorandum thereof ; but refer the Reader to 
fol. 305. But if the Bankrupt has not yet ſur- 
rendered, nor does at this Sitting, then prepare 
the following Memorandum, 


At, &c. 


« Memorandum, T hat we, the major Part of the 
«« Commiſſioners, named and authorized in and 
« by a Commiſſion of Bankrupt awarded and 
« jfſued, and now in Proſecution againſt Francis 
Gibbons, of &c, met the Day and Year, and at 


tc the Place abovementioned, purſuant to Notice 
in the London Gazette for that Purpoſe ; but the 
« ſaid Francis Gibbons did not ſurrender himſelf to 
«© us, or make any Diſcloſure or Diſcovery of his 
Eſtate or Effects, or ſend any Excuſe why he 
did not.” 


T homas Nugent. 
John Fenſhawe. 
Champion Branfil, 


If 


, 
If 
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If neither the Bankrupt ſurrenders, nor any 


Creditor proves or claims a Debt at this Sitting, 
which is not unuſual, this Ademorandum ſeems: 


proper. 
At, &c. 


Memorandum, that the major Part of the Com- 
miſſioners named and authorized, in and by a 
Commiſſion of Bankrupt awarded and iſſued, 
againſt Francis Gibbons, met here the Day and 
Tate, and at the Place aboveſaid, purſuant to 
Notice in the London Gazette, but the ſaid Bank- 
rupt did not ſurrender himſelf purſuant to ſuch: 
Notice, nor did any Creditor prove or claim any 
Debt under the ſaid Commiſſion. 

Thomas Nugent. 
Champion Branfil. 
Richard Mood. 


Creditors who may not be able to attend the 
next Sitting to vote in the Choice of Aſſignees, 
and deſirous of making over their Votes to ſome 
other Perſon, muſt execute a Deed for that Pur- 


poſe, to the following Effect : 


Letter to Attorney 7% vote in the Choice of 
Aſſignees. ; 


«© Know ALL Men by theſe Preſents, that T 
* Harriet Luther, of &c. one of the Creditors of 
* (b) Francis Gibbons, of &c. againſt whom a 
„ Commiſſion of Bankrupt under the Great Seal 


(5) The Addition of the Bankrupt muſt be exactly as in the 
Comm iſſion, ctherwiſe it Coes not appear that the Bankropt is 
the Debtor, and for this Defect therefore the Commiſſioners will 


cc of 


. reject ity 
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of Great Britain, hath been awarded and iſſued, 
* HAvE made, ordained, conſtituted, and appoint- 
*ed;z and by theſe Preſents Do make, ordain, 
s conſtitute, and appoint, George Lucas, of &c. 
© my true and lawful Attorney for me, and in my 
Name, Place and Stead, to appear before the 
“ Commiſſoners in and by the ſaid Commiſſion 
* named and authorized, or the major Part of 
« them, at Guilaball, London, or elſewhere, at 
the Days and Times appointed in the London 
© Gazette, for the Choice: of Aſſignees of the 
©<« Eſtate and Effects of the ſaid Francis Gibbons; 
and then and there for me, and in my Name to 
& (c) vote in the Choice of one or more Aſſignee 
or Aſſignees of the ſaid Bankrupt's Eſtate and 
Effects, as my ſaid Attorney, or the Commiſ- 
„ ſioners and Creditors then preſent ſhall think 
« moſt fit and proper, for the better Manage- 
ment, getting in, and recovering of the ſaid 
« Bankrupt's Eſtate and Effects; and to act, do, 
and perform, all and whatſoever ſhall be need- 
« ful and jequiſite to be done in, about, or 
„concerning the Premiſes, Ax p 1 do hereby 
4 ratify, confirm, and allow all, and whatſoever 
« my ſaid Attorney ſhall lawfully do, or cauſe to 
te be done for me, by Virtue of theſe Preſents, 
c and of the Power and Authority hereby to him 
« by me given. In WiTNEss whereof I the ſaid 
Harriet Luther have hereunto ſet my Hand and 
„ Seal this. 11th Day of May; in the ſeventh Year 


of the Reign of our Sovereign Lord George the 


(c) For Letter of Attorney to ſign Conſent to the Commiſſioners * 


certit, ing the Great Seal that the Bankrupt hath conformed ; to 
conſent to Aſſign:cs their commencing Suits in Equity, &c. and to 
receive Dividends, See ſol. | 


% Third, 
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«© Third, &c. and in the Year of our Lord 


1767. 
Harriet Luther, (L. S.) 


Sealed and delivered (being 
firſt duly (4) ſtamp'd) ia 
the Preſence of 


Jobn James. 
Thomas Marye. 


This Letter of Attorney muſt be accompanied 
with an Affidavit of its due Execution, 


Affidavit of the Execution of the above Letter 
of Attorney. 


«© John James, of maketh Oath, that he 
« was preſent, and did fee, Harriet Luther, of 
„ duly ſign, ſeal, and as her Act and Deed deliver 
the Letter of Attorney hereunto- annexed, and 
© that the Name Harriet ce) Luther ſubſcribed 
o againſt the Seal of the ſaid Letter of Attorney, 
* hereunto annexed, is the own proper Hand 
* Writing of the ſaid Harriet Luther, and that 
the Names of this Deponent, and of Thomas 
© Marye, ſubſcribed to the ſaid Letter of Attor- 
* ney, as Witneſſes to the Execution thereof, are 


(4) On a fingle Half Crown. | 

(e) If the Party puts her Mark inſtead of her Name, the Affi. 
davit muſt run thus: and that the Mart ſubſcribed againſt the 
Seal of the ſaid Letter of Attorney, hereunto annexed, thereto ſery 


z the on proper Mark of the ſaid Harriet Luther,” 


«K of 
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** of this Deponent's, and of the ſaid Thomas Ma- 
„yes own proper reſpective Hands Writing. 
John James. 

Sworn at Saint Edmonds (f) Bury, 

in the County of Sufelk, the 

11th Day of May, in the Year 

of our Lord 1767, before me, 

Nicholas Row, _ 
Maſter in Chancery (g) extraordinary. 


The above Letter of Attorney and Afﬀdavit 
mult be exhibited. 


Second Sitting at Guildbal!. 


As ſome or one of the Commiſſioners may hap- 
pen to attend this Sitting, who did not at either 
of the former ones, we will here give the proper 
Precedent on ſuch an Occaſion, 


Memorandum of the Qualification of two of the Come 
miſſioners who have not acted. 


At, &c. 
Memorandum, that Richard Mood, and Thomas 


„Life, Gentlemen, being two of the Commil- 
„% ſioners named and authorized, in and by a 
* Commiſſion of Bankrupt, awarded and iftued 


lf the Place where the Affidavit was ſworn, is not inſerted 
in the Furat, it will not be received, becauſe, for ought appears to 
the contrary, it mignt have been talcen within ten Miles of London, 
— if ſo, the Maſter extraordinary had no Authority to ſwear the 

ally, 

g) o, the Maſter muſt ſet himſelf out to be a Maſter extraordi- 
nary in Chancery, otherwiſe he will not appear to have any Autho- 
rity to take Atfidavits in that Court. 


« againſt 


ames, 


davit 


hap- 
1ther 
;oper 


Come 


homas 
1mil- 


ſued 


nſerted 
ears to 
London, 
ear the 


raordi- 
Autho- 


ainſt 
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* againſt Francis Gibbons of, &c, did before they 
e proceeded to act in the ſaid Commiſſion, re- 
©« ſpeQtively take the Oath of a Commiſſioner, pre- 


e ſcribed and ſpecified, in and by 


« liament, paſſed in the #/þ Year 


an ACh of Par- 
of the Reign of 


« His late Majeſty King George the Second, inti- 
« tuled © An Act to prevent the committing of 
« Frauds by Bankrupts,” according to the Direc- 


ce tions of the ſaid Act.“ 
Witneſs 
Thomas Nugent. 


As we have before fol. 305. 326. 


Richard In od. 
Thomas Life. 


] given Forms of 


the Memorandums, when Bankrupt ſurrenders, or 
does not, we will not here inſert them again, but 
only obſerve, that it ſeems proper always to make 


a Ademorandum in either Caſe, 


(hb) Claims, 
At, &c. 


| Thomas Nugent, Be it remembered, that James 


« Fockaday of, &c, the Day and 


5 Year, and at t 


he Place above- 


Richard Word, mentioned, claimed a Debt of 
* 100/., as due to John Winning- 
ton of, &c. from the ſaid Bank- 

Thomas Life. tupt for Goods fold and de- 


6 livered.” 
The Claimant is not ſworn, an 
Claim will not be ſufficient to i 


Foun Heckaday. 
therefore the 
ntitle him to a 


dhare of the Dividend, till duly proved. 

All the Creditors preſent having proved their 
Debts, they proceed to the Choice of Aſignees,. 
of this Choice one of the following Memorandums 


is made. 
(5) See fol, 116. 


Memorandum 
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Memorandum of the Choice of Mines. 
At, &c. 


& Memorandum, that this be- 
ing the Day appointed in the 
London Saxette, for the Choice of Aſſignees, of 
the Eſtate and Effects, of Francis Gibbons, of &c. 
„the Perſon againſt whom the Commiſſion of 
* Bankrupt, now in Proſecution, is awarded and 
« iſſued, We, whoſe Names are hereunder writ- 
& ten, being the major Part in Value of the Cre- 
editors of the ſaid Francis Gib- 
e bons, preſent at this Sitting, 
and who have proved our Debts 
* to be 10l. or upwards, have choſen, and do here- 
© by nominate and chuſe, Jobn Partridge, of, &c. 
« and Charles Dennis, of, &c. to be Aſſignees of 
t the Eſtate and Effects of the ſaid Francis Gibbons, 
and we do hereby deſire the Commiſſioners to 
© makeanAſſignment thereof to them accordingly.” 
Ci) John Partridge. 


Thomas Nugent. 


Richard Mood. 


We do accept of the John Leigh. 
ſaid Truſt, and pro- Mary Combes. 
miſe to execute a Abraham Bentley. 
counter Part of the for himſelf and 
Aſlignment to the John Mirth, 
Commiſſioners, James Welſh. 
John Partridge. (i) Charles Dennis. 


Charles Dennis. George (k) Adams. 


for himſelf, and 
Company. 


(i) But he may not happen to be a Creditor, for though an 
Aſſignee generally is, it is not at all neceſſary. 

(% We apprehend that though this Perſon was not the Partner 
who aual'y ſwore to the Debt, that yet he has a /ega! Right to 
ſign this Choice, and alſo to fign Conſent to the Commiſſioners 
certifying the Great Seal, that Bankrupt has conformed z and he 
may allo empower a Perion to act for the Partnerſhip. . 


* Memorandum, 


FeS. 


1s be- 
in the 
es, of 
df &c. 
10n of 
d and 
Writs 
> Cre- 
Gib. 
tting, 
Debts 
here- 
&. 
es of 
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% Memorandum, That before the Creditors pro- 
ceeded to the Choice of Aſſignees, they directed 
* that the Monies to be received 
from Time to Time, as often 
5 as they amounted to the Sum 
© of 100l. ſhould be paid into the Hands of Sir 
Richard Glynn and Company, Bankers, in Lom- 
bard Street, London.” 


Thomas Life, 


Memorandum of the Choice by one Creditor only, 
and that by Power f Attorney. 


At, &c. 


% Be it remembered, that this 
* being the Day appointed in 
* the London Gazette, by the major Part of the 
* Commiſſioners named and authorized, in and 
„ by a Commiſſion of Bankrupt awarded and 
- ſued, againſt Francis Gibbons of, &c. for the 
© Choice of one or more Aſſignee or Aſſignees of 
the ſaid Bankrupt's Eſtate and Eſſects; Samſon 
“ Bond, by Virtue of a Letter of Attorney dated 

« 20th of May now laſt paſt, 
Richard Wood. © from Jonas Strong, who hath 
% duly proved a Debt of 100. or 
© upwards under the ſaid Commiſion, and :s the 
major Part in Value of the Creditors now pre- 
* ſent, who have proved Debts under the faid 
„ Commiſſion, doth nominate, elect, and chuſe 
% Willam (I) Twit to be ſole Aſügnee of the 
« Eftate and Effects of the ſaid Bankrupt, and 


Thomas Nugent, 


(1) The Attorney cannot, we appreh nd chuſe his Principal, 
Aſſignee, becauſe he is not preſent to accept the Truſt, and 
this his Principal could not appoint him to do, even by the Letter 
of Attorney. See fol, 142. Note (2). 


4% doth 
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<6 doth defire the ſaid Commiſhoners to make an 
Aſſignment thereof to the ſaid 
Thomas Life. © William Twiſt accordingly.” 
Samſon Bond, 
I do accept, &c. 
William Twiſt, 
Memorandum / only one Creditor, his voting in 
the Choice of Aſſignees, 


At, &c. 


Themas Nugent © Be it remembered, &c. [as 
«© before] I Luke Cleave who have 
& proved a Debt of 10l. or up- 
* wards, under the ſaid Com- 
* miſſion, and am the major Part 
* in Value of the Creditors now 
<* preſent, who have proved 
6 Debts under the ſaid Commil- 
„ ſion, do nominate, &c. myſelf 
s ſole Aſſignee of the ſaid Bank- 
« rupt's Eſtate and Effects, and 
« do deſire the ſaid Commiſſio- 
ners to make an Aſſignment 
Thomas Life, thereof to me accordingly.” 

| Luke Cleave. 


Richard Weod. 


J do accept, &c. 
Luke Cleave. 


If it ſhould happen that no Creditor of ſufficient 
Value, attends this Sitting the Choice it ſeems 
muſt be adjourned to ſome future Day, of which 
duc Notice mult be given in the Gazette, 


Memorandum 


Ytu 


um 
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Pemorandum / the Adjournment of the Choice of 


Aſſignees, 
' At, &c. 


Be it remembered, &c. [as before to ©* and 
« Efefs') no Creditor, who had proved a 
„Debt of 101. or upwards, under the ſaid Com- 
«© miſſion, voted in the Choice of one or more 
* Aſſignee or Aſſignees of the ſaid Bankrupt's 
« Eftate and Effects; we therefore do hereby ad- 
<« Journ the ſaid Choice untill Thurſday the (m) 
6 Day of next at ten o Clock in the 
« Forenoon at Guildhall London.” 


Aſſignment () to A/fgnees, after a proviſimal 


2 ument. 


* Tris INDENTURE tripartite, made, &c. BE- 
*« TWEEN Villiam Chefſhyre of, &c. Gentleman of 
the firſt Part; Thomas Nugent, John Fenſhawt, 
« Eſquires, and Champion Branfil, Gentleman, 
< the major Part of the Commiſſioners named and 
© authorized, in and by a Commiſſion of Bank- 
„ rupt, awarded and iſſued againſt Francis Gibbons 
“of, &c. of the ſecond Part; Jabn Part idge of, 
„ &c, and Charles Dennis of, &c. of the third Part 
¶ Kecite the iſſuing of the Commiſſion; that the Party 
« zraded; that he became indebted to the petitioning 
« Creditor ; that the Commiſſioners adjudged him Bank- 
« rupt; ſee fol. 301. then recite the proviſional 


() Seven Days Notice at leaſt hould be given in the Gazette 
of this Adjournment, and the Caufe thereof. 

(n) To be engroſſed on a fingle 28 64 ſtampt Skin of Parch- 
ment. | 


Aſſignment, 
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« Aſſignment, which ſee fol. 210. viz. the Date, 
« the Parti.s, the Premiſes, the Habendum, that 
* Cheſſhyre the Meſſenger covenanted to aſſign to 
& the Aſſignees choſen by the Creditors] AND WHERE- 
© As at a meeting of the major Pait of the 
«© Commiſſioners, in and by the ſaid Commiſſion 
named and authorized, at the Guildhall of the City 
© of London, this Day of — purſuant to 
% Notice in the London Gazette for that purpoſe 
& given, the major Part in Value of the Creditors 
of the ſaid Francis Gibbons then preſent, and 
« who had proved their Debts under the ſaid 
* Commiſſion, and whoſe Debts reſpectively 
«© amounted to ten Pounds or upwards, did nomi- 
« nate, elect, and chuſe the taid John Partridge 
« and Charles Dennis to be Af.ignees of the Eſtate 
« and Effects of the ſaid Francis Gibbons and deſired 
« an Aſſignment thereof to be made to them ac- 
e cordingly by the ſaid William Cheſſhyre, and the 
& ſaid Commiſſioners; Now THIs INDENTURE 
«© WITNESSETH, that the ſaid William Cheſſbyre for 
and in Conſideration of the Sum of 10s. of 
&« lawful Money of Great Britain, to him in hand 
paid by the ſaid Fohn Partridge and Charles 
Dennis, at or before the Sealing and Delivery of 
© theſe Preſents, in Purſuance of the above men- 
„ tioned Covenant in the above recited Inden- 
© ture mentioned, by the Conſent and Direction 
© of the ſaid Cemmiſſioners, Parties to theſe 
« Pieſents, teſtified by their being Parties to, and 
„ ſealing and delivering hereof, HaTH ordered, 
© bargained, ſold, diſpoſed, aſſigned and ſet over, 
„and by theſe Preſents DoTH order, bargain, 
„ fel], diſpoſe, aſſign and ſet over, unto the ſaid 
« Jahn Partridge and Charles Dennis, their Execu— 
« tors and Adminiſtrators, all and ſingular the 
Goods, Waics and Chattels, Debts, Sum and 

« Sums 
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„ Sums of Money, and all other the perſonal Eſtate 
© whatſoever, of the ſaid Francis Gibbons, of 
© which he was poſſeſſed, or intitled unto, or 
* which any other Perſon or Perſons was or were 
* poſlefled, in TRUST for him at the Time he 
« became Bankrupt, or at any Time ſince ; and 
„all the Right, Title, Intereſt, Property, Claim 
«© and Demand whatſoever, of him the ſaid 
* Hilliam Cheſſhyre, of, in or to the ſame, or 
any Part thereof, as Aﬀignee of the Eftate and 
« KEffects of the ſaid Francis Gibbons, AND the 
© ſaid Commiſſioners, Parties to theſe Preſents, 
being the major Part of the ſaid Commiſſioners, 
{© in and by the ſaid Commiſſion named and au- 
« thorized, in Conſideration of 55. to them or one 
„ of them, in Hand alſo paid by the ſaid John 
* Partridge and Charles Dennis, HAVE ratified and 
* confirmed, and by theſe Preſents bo, as much 
« asin them lieth, and they lawfully may, ratify 
te and confirm unto the ſaid Fohn Partridge and 
“Charles Dennis, all and ſingular the ſaid Goods, 
« Wares and Chattels, Debts, Sum and Sums of 
« Money, and other Things, and all the Eſtate 
e whatſoever and whereſoever, of and belonging 
e to the ſaid Francis Gibbons, herein before order- 
« ed, bargained, ſold, diſpoſed, aſſigned and ſet 
ce over by the ſaid William Cbeſſiyre Party hereto 
„ To HAVE AND ro HOLD, aſk, demand, ſue for, 
e recover, levy and receive the {aid Goods, Wares 
<« and Chattels, Debts, Sum and Sums of Money, 
« and other Things, and all other the Effects 
© whatſoever, of or belonging to the faid Francs 
© Gibbons hereby ordered, bargained, ſold, diſ- 
© poſed, aſſigned and ſet over, or hereby menti- 
e oned or intended ſo to be, unto the faid John 
** Partridge and Charles Dennis, their Executors, 
% Adminiſtrators and Aſtiigns, Upon Tevsr Ne- 
* VERTHELESS 
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© vERTHELESs (that is to ſay) to and for the 
« Uſe, Benefit and Advantage, of all the Credi- 


tors of the ſaid Francis Gibbons, who have al- 


e ready ſought, or ſhall hereafter in due Time 
ce come in and feek Relief by Virtue of the ſaid 
«« Commiſſion, according to the Limitations and 
« DiteCtions of the ſeveral Statutes, in that Be- 
« half made and provided, and to and for no 
© other Uſe, Intent, or Purpoſe whatſoever ; and 
te the faid John Partridge and Charles Dennis do 
« for themſelves, ſeverally and reſpeQively, and 
« for their ſeveral] and reſpective Heirs, Executors 
“and Adminiſtrators, covenant, promiſe and 
« agree, to and with the ſaid Commiſſioners, 
« Parties to theſe Preſents, and to and with every 


« of them, by theſe P:eſents, that they the ſaid 


« Tohn Partridge and Charles Dennis, their Execu- 
« tors, Adminiſtrators and Aſſigns, ſhall and will 


« with all convenient Speed, by all lawful and 


« equitable Ways and Means, uſe their utmoſt 
« Endeayvurs to recover and get in the ſeveral 
% Goods, Wares and Chattels, Debts, Sum and 
« Sums of Money, and all other the Eftate and 
« Effects of the ſaid Francis Gibbons, and after 


4 Poſſeſſion had and obtained of the ſaid Goods, 


« Wares and Chattels, Debts, Sum and Sums of 


% Money, Eſtate and Effects whatſoever, or any 


« Part thereof, ſhall and will fell and diſpoſe of 
© the ſame, to and for the moſt Money and beſt 
« Price they can get for the ſame; AND FURTHER, 
«« that the ſaid John Partridge and Charles Dennis 
„their Executors, Adminiſtrators and Aifigns, 


„ ſhall and will from Time to Time, and at all 
Times hereafter, upon reaſonzble Requeſt or 


Notice, to them given for that Purpoſe, render 
“ and give unto the ſaid Commiſſioners, Parties 
ce to theſe Pieſents, or the major Part of the ſaid 
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Commiſſioners, in and by the ſaid Commiſſion 
named and authorized, and the major Part of 
the Commiſſioners to be named in and by any 
« renewed Commiſſion, which may be awarded 
& againſt the ſaid Francis Gibbons at ſuch Time 
and Place as they ſhall appoint, a true, juſt and 
% perfect Account in Writing under the Hands 


and Seals of the ſaid John Partridge and Charles 


Dennis their Executors and Adminiſtrators, of 
«© what and how much Money and other Satiſ- 
faction, they the ſaid John Partridge and Charles 
& Dennis, their Executors and Adminiſtrators, 
© ſhall have had, recovered, and received, by 
* Virtue or Means of this preſent Deed of Aſſign- 
ment, or otherwiſe, out of the Eſtate and Ef- 
„ fefts of the ſaid Francis Gibbons, and ſuch Mo- 
* ney or other Satisfaction, as upon ſuch Account 
„ ſhall appear to be had, raiſed and received, by 
the faid ahn Partridge and Charles Dennis their 
© Executors or Adminiſtrators, they the ſaid John 
« Partridge and Charles Dennis, their Executors 
or Adminiſtcators, ſhall and will well and trul 

pay or cauſe to be paid, unto them the ſaid 
+ Commiſtioners, Parties to theſe Preſents, or the 
major Part of the ſaid Commiſſioners in and by 
the ſaid Commiſſion named, or to the Commiſ- 
« ſioners to be named, in any ſuch renewed Com- 
* miſſion, or the major Part of them, or to ſuch 
& Perſon or Perſons as they ſhall appoint, to the 
End, the ſame or other Satisfaction, may be b 

* them the ſaid Commiſſioners in and by the ſaid 
** Commiltton named and authorized, or the 


major Part of them, ordered, diſpoſed, diſtri- 
© buted, and divided, unto and amongſt all and 
* every the Creditors of the ſaid Francis Gibbons, 
* who have already ſought, or ſhall hereafter in 
due Lime come in, and ſeek Relief by Virtue 

1 


« of 
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<« of the ſaid Commiſſion, according to the Limi- 
&« tations and Directions of the ſeveral Statutes 
therein mentioned, proportionably according 
«© to the ſeveral Debts, owing to them ſeverally 
« and reſpectively from the ſaid Francis Gibbons, 
% AND LASTLY, the ſaid John Partridge and Charles 
« Dennis do hereby for themſelves ſeverally and 
« reſpectively, and for their ſeveral and reſpec- 
« tive Heirs, Executors and Adminiſtrators, 
„ covenant, promiſe and agree, to and with the 
« ſaid Commiſſioners, Parties to theſe Preſents, 
« and to and with every of them, their Heirs Ex- 
« ecutors and Adminiſtrators, that they the ſaid 
Jahn Partridge and Charles Dennis, their, and 
« each of their Executors and Adminiftrators, 
«« ſhall and will from Time to Time, and at all 
« Times hereafter, well and ſufficiently fave, 
« defend, keep harmleſs and indemnified, the ſaid 
«© Commiſſoners, in and by the ſaid Commiſſion 
« named and authorized, and alſo the ſaid Millian 
« Cheſſhyre their Executors and Adminiſtrators, 
« and every of them, their and every of their 
« Bodies, Lands, Tenements, Goods, and Chat- 
tels, of, touching or concerning all and all 
* manner of Action and Actions, Sits, Arreſts, 
« Troubles, Coſts, Damages, and Expences what- 
« ſoever, which they or any of them ſhall ſuſtain 
« or be put unto, for or by reaſon of this preſent 
« Deed of Aſſignment, or any other Act or Acts, 
„Thing or Things, lawfully done or executed 
« by Virtue of the ſaid Commiſſion or the ſaid 
* recited Aſſignment, or their or any of their 
awful Intermeddling in any of the Eſtate of 
the ſaid Francis Gibbons, IN W1TNEss, &c.“ 


Aſſignment 
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Aſſignment / Bankrupt's Eflate to Aſſignees, where 
no proviſional Aſſignment had been previouſly made. 


© THrs INDENTURE made the, &c. BETWEEN 
% Thomas Nugent, John Fenſhawe Eſquires, and 
* Champion Branfil, Gentleman of the one Part; 
* and John Partridge of &c. and Charles Denni, 
* of &c, of the other Part; [recite the iſſuing of 
* the Commiſſion ; that the Party traded; that he be- 
© came indebted to the petitioning Creditor ; that he 
* was adjudged and declared Bankrupt ; that at the 
Time of his Bankruptcy, he Twas peed of a per- 
* ſonal Eſlate; that the ſaid John Partridge ad 
* Charles Dennis were duly choſen Aſſignees. See laſt 
** Afegnment.] Now Tais INDENTURE Wir- 
* NESETH, that they the ſaid Commiſſioners, 
“Parties to theſe Preſents, in Purſuance of the 
e ſaid above in part recited- Commiſhon, and of 
„ the Statutes therein mentioned, and alſo for, 
and in Conſideration of, the Sum of five Shil- 
lings a piece to them the ſaid Commiſſioners, 
« Parties hereto, in Hand reſpectively well and 
„truly paid, before the Enſealing and Delivery 
* of theſe Preſents, by the ſaid Fohn Partridge and 
Charles Dennis, the Receipt whereof is hereby 
« acknowledged, and alſo for and in conſideration 
« of the Covenants heiein after reſerved and 
contained on the Part and Behalf of them the 
* ſaid Jahn Partridge and Charles Dennis, their 
«* Executors, Adminiſtrators and Aſlignees to be 
« kept done and performed, HAvE ordered, &c. 
* and by theſe Preſents Do (as much as in them 
* the ſaid Commiſſioners lies, and they lawfully 
may) order, &c. unto the ſaid Fohn Partridge 
and Charles Dennis, their Executors, Admini— 
„ ſtrators and Aſſigns, ALL and ſingular the 


Q 3 Goods, 
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©* Goods, Wares, Merchandizes, Debts, Sum and 
* Sums of Money, Eſtate, and Effects of him, 
ce the ſaid Francis Gibbons, whatſoever and where- 
„ ſoever, TO HAVE AND To HOLD, receive, and 
&© enjoy the ſaid Goods, Wares, Merchandizes, 
« Debts, Sum and Sums of Money, and all other 
ce the Eſtate and Effects herein before ordered, 
«© &c. unto them the ſaid John” Partridge and 
Charles Dennis, their Executors, Adminiſtrators 
„ and Aſſigns, iN TRUs T NEVERTHELESS, to and 
for the Uſe, Benefit, and Advantage of them- 
<« ſelves, and all and every other the Creditors of 
© the ſaid Francis Gibbons, who already have, or 
<< hereafter ſhall or may in due Time come in, and 
« ſcek Relief under the ſaid Commiſhon, accord- 
c ing to the Limitations and Directions of the 
* ſaid ſeveral Statutes, made concerning Bank- 
„ rupts as aforeſaid. AND they the ſaid John Par- 
6 tridge and Charles Dennis, for themſelves ſeve- 
rally, and teſpectively, and for their ſeveral and 
e reſpective Heirs, Executors and Adminiſtrators, 
© do covenant, promiſe, grant and agree to and 
© with the ſaid Commiſhoners, Parties hereunto, 
and to and with every of them by theſe Preſents, 
in manner and Form following, that is to ſay, 
that they the ſaid Jehn Partridge and Chari 
& Dennis, their Executors, Adminiſtrators and 
« Aſſigns, ſhall and will pay or cauſe to be paid 
<* into the Hands of Sir Richard Glynn, Bart. and Co. 
„% Bankers in Lombard Street Londen, the Monies 
e ariſing by, and to be received from Time to 
„Time, out of the Eſtate and Effects of the 
e ſaid Francis Gibbons, as often as the ſame 
e ſhall amount to the Sum of 100. or upwards, 
© [Covenant from Aﬀugnees to get in Bankrupt's E,. 
s fefts ; to give Commiſſuners an Account thereof, aud 


« tg deliver the ſame over ta them er whom they ſhall 
© apÞo;nt, 
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point. 


** appoint. See laſt Aſſignment.) Axp they the ſaid 
** Zohn Partridge and Charles Dennis, for themſelves 
* ſeverally and reſpeCtively, and for their ſeveral 
and reſpeCtive Heirs, Executors, and Adm e ni- 
** ſtrators, do further covenant, promiſe, and 
agree, to and with the Commiſtioners, Parties 
** nercto, and to and with every of them, and 
their Execuiors and Adminiſtrators, that they 
the ſaid Fobn Partridge and Charles Dennis, their 
and each of their Executors, Adminiſtrators and 
** Aſſigns, ſhall and will from Time to Time, and 
* at all Times hereafter, well and ſufficiently 
** ſave, defend and keep harmleſs and indemnif- 
ed, as well the ſaid Commiſſioners, Parties to 
** theſe Preſents, in and by the ſaid Commiſſion 
named and authorized, or by any renewed Com- 
miſſion, to be named or authorized, and their 
„ Heirs, Executors and Adminiſtrators and every 
* of them, as their and every of their Bodies, 
* Goods, Chattels, Lands and Tenements, and 
every of them their and every of their Meſſen- 
* gers, Agents and Servants, who have been 
* dy them or any of them employed, in or 
about the Execution of the ſaid Commiſſion, 
* of, from, and againſt, all and all Manner of 
Actions, Suits, Troubles, Charges, Damages, 
and Expences whatſoever, that ſhall or may, at 
* any Time or Times hereafter ariſe, happen, oc 
come unta them the ſaid Commiſtioners, or any 
© or either of them, or any or either of theic 
* Mefſengers, Agents, Servants, Heirs, Exe- 
* cutors, or Adminiſtrators, for, or by Reaſon, or 
Means of this preſent Deed of (g) Aſſignment, 
* or any other Act, Matter, or Thing, by them, 
« or either or any of them, lawfully acted or 


(2). « A igumen to be Bargain and Sale in that Deed.“ 
24 done, 
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« done, by Virtue of the ſaid recited Commiſion, 


or by their or any of their lawful Intermeddlin 


« in the Eftate or (r) Effects of the ſaid Francis 
Gibbons. In WITNEss, &c.“ | 


Charles Junes, the petitioning Creditor of Francis 
Gibbons Bankrupt, Debtor to James Browne, 
r the Cofls of ſuing out and proſecuting a Com- 
8 of Bankrupt againſt the ſaid Francis 
ibbons. 13 


| 4 
8 ES uach eren for In 84 
Drawi 5 
get apa An (0 8} 0 6 
Bond to the Great Seal, and Duty o 6 © 
Petition to Great Seal for Commiſſion = os. 
Paid ſor Commiſſion — 00 10 15 2 
Solicitors Fee on ſuing it out 181 6 


(r) © Or Efe&s" to be omitted in © Bargain and Sale,” 
() If the Aﬀidavit is made by ſeveral Creditors, the Solicitor 
is to be allowed more according to the extraordinary Length oc- 
caſioned thereby, 
() The Secretary of Bankrupt's Bil! for getting the Commiſſion 
paſt the Great Seal, ſhould, it ſeems, conſiſt of the following Ar- 
ticles only, viz. 


6.6 
Petition for Cqmmiſſion and Duty — 8 F. 0 
Secretary's Fee, and filing Affidavit — N 
Commiſſion and Hanaper Fee — 4 18 © 
Private Seal — G'S © 
Meſſenger (if neceſſary) — 8 
Office Copy of petitioning Creditor's Affidavit, (accord · 5 O 3 2 


ing to Length) uſually about — 
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at Cuila ball. 


Paid Sheriff's Officer attending to ory 
Bankrupt's Arreſt 


Paid Clerk of the Papers of the King's 
Bench Priſon attending to prove how 
long Bankrupt had been detained in the | 
Cuſtody of the Marſhal of that Priſon 
yu Clerk of the Papers of the Fleet | 

riſon] 


Paid the Commiſſioners 20s. a-piece at 2 


firſt Sitting on Party wy ng found 
Bankrupt 


Solicitor attending with the Commiſſion 
and Proceedings 


Paid Commiſſioners r that 


Party was declared Bankrupt, in order 
to procure a Warrant from a judge or 
Juſtice of Peace for his Apprehenſion 
and Commitment 


Solicitor preparing ſame and attending 
thereon — 


Paid Commiſſioners ſigning Certificate 5 


petitioning Creditor had proved his 
Debt in order to ſee Bankrupt Priſoner 


Solicitor preparing ſame and attending 
Drawing proviſional Aſſignment — 
Ingroſſing and Counterpart — 
Parchment and Duty 
Paid Commiſſioners executing ſame 
Solicitor attending — 


Paid Commiſſioners taking Bankrupt's Sur- ? 
render, and giving him their Protection 


Solicitor preparing ſame and attending 


Paid Commiſſioners on their firſt Sitting 1 ; 


Guildhall —— —— 


25 
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Solicitor attending 
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5 fo . d 
Solicitor preparing Depoſitions and Pro- 
ceedings 4 
Paid Commiſſioners on ſecond Sitting at 
Guildhall 8 5 
Solicitor preparing Depoſitions and Pro- 
ceedihgs COR 5 a 
Drawing Aſſignment two Skins (being 2 
2 


— 


Confirmation of the proviſtonal Aſſign- 
ment) 


Ing roſſing and Counterpart 
Parchment and Stamp 
Paid Commiſſioners executing fame 


to 
Q 


Drawing Bargain and Sale, two Skins 
Ingroſſing it two Parts 
Parchment and Stamp 
Paid Commiſſioners executing ſame 

Solicitor attending — —— 


OO W O O ON 


— = w O N 
060 0000 0 


It is not to be ſuppoſed that the Solicitor will 
ever have Occaſion to make out ſuch a Bill of 
Coſts as the above, under one and the ſame Com- 
miſſion, it is cnly offered as a Precedent, from 
which may be taken the proper Charges in almoſt 
all Circumſtances which can poſſibly happen at 
this Stage of the Proceedings, the Solicitor there- 
fore will make the intended Uſe of it, and remem- 
ber to put Dates where required, 

When the Bill has been peruſed and allowed by 
the Commiilioners, the Solicitor muſt underwrite 
the following Order for Payment thereon ; viz. 


At, 


1 | 


1 


I r IM SIT Io 
00 0 0 0.90 0.0; 


at Guildhall. 347 


At, &c. 
2d Day of June 1767. 


© We whoſe Names are hereunto ſubſcribed, 
© being the major Part of the Commiſſioners 
„named and authorized, in and by a Commiſſion 
of Bankrupt awarded and iſſued againſt Francs 
Gibbons, of &c. having inſpected the above Bill 
* of Charges and Diſburſements, do tax and 
* aſcertain the ſame at the Sum of 
And we do hereby direct and order Fohn Par- 
« tridge and Charles Dennis, the Aſſignees of the 
« Eftate and Effects of the ſaid Bankrupt, to pay 
** the ſaid Sum of out of the fir 
* Monies or Effects of the ſaid Bankrupt, that 
„ ſhall be got in and received under the ſaid Com- 
* miſſion; Witneſs our Hands the Day and 
* Year, and at the Place above mentioned.“ 


6 Thomas Nugent. 
| Richard Wood. 
Thomas Life. 


We will here conſider againſt whom the Soli- 
citor muſt take his Remedy in order to recaver 
the Expences of ſuing out the Commiſſion, when 
the Bankrupt's Eſtate and Effects are not ſufficient 
to diſcharge the ſame; and alſo whether a Bill of 
Fees and Diſburſements under Commiſiiens of* 
Bankrupt, are within Stat. 2 Geo. 2. c. 23. for 
regulating Attornies and Solicitors, 

What is ſaid in the Books concerning the above 
Matters, ſeems very unſatisfa&ory, for the follow- 
ing Report is all we were able to find on the 


Subject. 
Q 6 The 
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The Mother of one Hicks employed an Attor- 
ney to take out a Commiſſion of Bankrupt againſt 
her Son, ſhe being a principal Creditor to him, 
and this was done out of Affection to her Son, in 
order to fet him up a clear Man in the World 
again; but at the ſame Time that ſhe gave theſe 
Inſtructions to the Attorney, ſhe-told bim, he 
muſt not expect to be paid by her, but muſt be 
ſatisfied out of the Effects of the Bankrupt ; the 
Attorney accordingly laid out ſeveral Sums of 
Money in procuring the Commiſſion, before Aſ- 
ſignees could be appointed, and when they were 
nominated, and had agreed to take upon them 
this Truſt, by ſetting their Hands as Parties to 
the Deed, he was at other (u) Charges too, upon 
which he now brought his Action againſt the 
Defendants as Aſſignees, to be ſatisfied for the 
whole which he had laid out; it appearing upon 
the-Face of the Evidence, as it ſtood at preſent, 
that the Aſſignees had not received Effects enough 
of the Bankrupt in the whole, to anſwer ſo much 

as the Bill of the Attorney, nor were likely to do 
ſo; a Doubt aroſe whether the Attorney ſhould 
come upon the Aſſignees at all, or at molt for any 
more than the Attorney had laid out after they 
had accepted the Aſſignment, for they could not 
be ſuppoſed to agree to any more than they them- 
ſelves were privy to; but the Counſe] obſerved, 
that as the Effects of the Bankrupt were not likely 
to anſwer this Demand, and as the taking out the 


(u) Lord Hardwicke ſaid, where a Solicitor carried on Suits in 
Equity for an Aſſignee, without the Authority of the major Part in 
Value of the Creditors, at a Meeting of them had for that Pur- 
roſe, in Purſuar.ce of previous Notice cf ſuch Meeting in the 
London Caxette, that the Eſtate of the Bankrupt was not liab'e to 
his Bill for ſuch Suits, but that the Solicitor had a perſopal Re- 
medy againſt the Aſſignee who had employed him, A.. Rep. 210. 
pl. 116. 

Commiſſion 


at Guildhall. 349 


Commiſſion by the Mother was not in an adverſary 
Way to get in her Debt, but out of Friendſhip 
and Affection to her Son, to the Prejudice perhaps 
of many of the Creditors; ſhe ought to be an- 
ſwerable to the Attorney. The Fact appearing 
thus, Lord Chief Juſtice (w) Raymond ſaid, it 
was true indeed the Attorney ought to be ſatis- 
fied, firſt, for procuring the Commiſſion ; but yet 
he thought too that it would be Something of an 
hard Caſe, that the Aſſignees ſhould be any fur- 
ther liable than the Effects amounted to; but then 
it coming out upon farther Examination, that the 
Effects were appraiſed to more than the Bill came 
to, though the Aſſignees had not got them into 
their actual Poſſeſſion ; the Court ſaid the Plain- 
tiff's Demand was clearly good againſt them, be- 
cauſe they had a Right to get them wherever they 
could find them. 


The Reporter (Mr. Serjeant (x) Barnardiſtan) 
adds, that the Chief Juſtice ſeemed to be of Opi- 
nion, that the Plaintiff muſt be nonſuited, becauſe 
Statute 3 Jac. c. 7. requires that every Attorney 
ſhall deliver a Bill ſigned with his own Hand, 
before he commences a Suit for his Fees; and the 


Chief Juſtice continued of this Opinion, notwith- 


ſtanding the Counſel argued, that taking out a 
Commiſſion of Bankrupt was not within the Act. 


However well founded the Chief Juſtice's Opi- 


nion, relative to this Matter, might have been at 
the Time it was given, it is ou certain that 
the Bills of Fees and Diſburſements of Soli— 
citor, under Commiſſions of Bankrupt, whether 
they be employed by the petitioning Creditor, 
or by the Alßgnees, are not within the ſaid 


(200 Barnard. K. B. 315. 
(x) Barnard. K. B. 315. 3 6. 
Statute 


Second Sitting 


Statute of James, or the more modern (y)) one of 
the late King, for the firſt of thoſe Bills of Coſts 
are to be ſettled by the (z) Commiſſioners, and 
all ſubſequent ones by a (a) Maſter in Chancery. 
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William Cheſſhyre, the Mefſonger's Bill on the 
Commiſſion againſt Francis Gibbons. 


| „ „. 

i nding the iſſi- c 
. — 
Paid for Room, Pens, Ink, and Paper 0 38 
Warrant (5) of Seizure, Stamp and Tin Box © 5 © 
Executing (c) Warrant at Bankrupt's Houſe o 13 4 


Coach cr Horſe Hire what actually paid, 
if neceſſary. 4 


Summoning Bankrupt to ſurrender, Du- 1 
plicate thereof, and ſerving ſame > 5 


Writing Advertizement, and attending 
Gazette therewith x 80 ww. 


Paid Gazette o 12 
Appraiſement of the Honſhold Goods and 5 
= 


Stock in Trade by two (4) Perſons, and 
fair Copy of Inventory 


13 


(y) Stat. 2 Geo, 2. e. 23. S. 23. perpetuated by Stat. 30 Geo, 
c. 19 S. 75. | 

(z) Stat, 5 Geo, 2. c. 30. S. 25. 

(a) Stat. 5 Geo. 2. e. 30. S. 46. 

(5) It is the proper Buſineſs of the Solicitor of the Commiſſion 
to prepare this Warrant, but he very ſeldom, if ever, does. 

(c) In this Charge is included the keeping Poſſeſſion the Day the 
Warrant is ex:cuted ; and for executing the Warrant in any cther 
Huuſe or Place, beſides the firſt, (including the keeping the Pol- 
ſeſſion the firſt Day) for each Place, 6s. 8d. 

(a) For each Day they are neceſſariiy employed in appraiſing 
ſame, to each of them 102. (4d. 


Warrant 


WG wm WW 
0 © 


at Guildball. 351 
A. b 


Warrant to ſummon Witneſſes, attending 
Commiſſioners to fign fame, writing . 
Summonces for the Witneſſes, and ſerv- 
ing them therewith 


Summoning and attending the Commiſh- 2 _ 


oners on their firſt Sitting at Guildba#l 6 8 
Paid for Hall, Pens, &c. 9 3 0 
Summoning and attending Commiſſioners ? 9 

at their ſecond Sitting ——— 

Paid for Hall, Pens, &c. o 3 © 
Poſſeſſion (2) fixteen Days, at 5s. each Day 4 0 © 
Summoning and attending the Commiſti- 

oners at Coffee- houſe, to execute Aſ-$ 0 6 8 

ſignment | — 

Paid for Rooms, Pens, &c. — ä 
Same to execute Bargain and Sale o 9 8 


There muſt be proper Dates, and the like Or- 
der of the Commiſſioners for Payment, as on the 
Clerk to the Commiſſion's Bill; mutatis mutandis, 


Pemorandum of executing Aſſignment, and ſettling 
the Solicitor's and Meſſengers Bills, 


At, &c. 


% Memorandum, That we, whoſe Names are 
* hereunto ſubſcribed, being the major Part of 
« the Commiſſioners, named and authorized, in 
* and by a Commiſſion of Bankrupt awarded and 


(e) And for keeping Poſſeſſion of the Bankrupt's Effects, in every 
ſuch other Houſe or Place beſides the firſt, for each Dav aſter the 
Day of Seizure to the Day ot the Choice of Afipnce:, incluſive, 
including what the Meſſenger pays lis Man, 38. 4d. 


c iſſued 
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e ;fſued againſt Francis Gibbons, of &c, met the 
*« Day and Year, and at the Place abovemen- 
* tioned, and examined and executed an Aſfien- 
« ment of the ſaid Bankrupt's Eſtate and Effects, 
© to Fobn Partridge, of &c. and Charles Dennis 
« of &c. being the Aſſignees choſen under the 
« {aid Commiſſion ; and at the ſame Time taxed 
ce and ſettled [or aſcertained and allowed] the peti- 
ce tioning Creditcr's Charges and Expences of 
te ſuing out and proſecuting the ſaid Commiſſion 
c to this Time, viz. the Solicitor's Bill at the Sum 


« of and the Meſſenger's Bill at the Sum 

« of making together the Sum of * 
Thomas Nugent, 
Richard Mood. 


T homas Life, 


Bargain / and Sale, 


„THIS INDENTURE made the Day of 
50 in the ſeventh Year of the Reign of our So- 
te yereign Loid George the Third by the Grace of 
God of Great Britain France and Ireland, King, 
©« Defender of the Faith, &c. and in the Year of 
% our Lord 17 Between T. N. Eſquire, R. V. 
«Kand T. L. Gentlemen of the one Part, and 
« John Partridge of &c. and Charles Dennis of &c. 
of the other Part, [recite the Commiſſion ; Party 
& trading, becoming indebted to petitioning Creditor ; 
and being declared Bankrupt.] AND wHEREAs the 
© major Part of the ſaid Commiſſioners, Parties 
© to theſe Preſents, in further Execution of the 
„ ſaid Commiſſion, and by due Examination of 


(Y The Original, to be executed by the Commiſſioners, muſt 
be engroſſed on five Shilling ſtamp'd Skins of Parchment ; and 
the Counterpart, to be executed by the Aﬀignees, on 23. 6d, 


ſtamp'd Skins, ; 
„ Witneſſes 


= 


et the 


men- 
ſſign · 
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Dennis 
er the 
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** Witneſſes upon Oath found, or it otherwiſe 
appeared unto them, that the ſaid Francis Gib- 
bons at the Time or Times he became Bankrupt 
* as aforeſaid, was ſeized, intereſted in, or intitled 
* unto diverſe Meſſuages, Lands, Tenements, 
* and Hereditaments, ſituate, lying, and being at 


"y in the County of and elſewhere 
in the Kingdom of Great Britain. Now THIS 
** INDENTURE WITNESSETH, that the ſaid Com- 
* miſfioners, Parties to theſe Preſents, in further 


Execution of the ſaid Commiſhon, and by Force 


and Virtue thereof, and of the Statutes therein 
* mentioned, and for and in Conſideration of the 
** dum of five Shillings, of lawful Money of Great 
** Britain, to them the ſaid Commiſſioners, in 
„Hand well and truly paid, by them the ſaid John 
* Partridge and Charles Dennis, at or before the 
Sealing and Delivery of theſe Preſents, the Re- 
** ceipt whereof is hereby acknowledged, and alſo 
in Confideration,of the Covenants and Agtee- 
e ments herein after contained, on the Parts and 
© Behalfs of them the ſaid John Partridge and 
* Charles Dennis, their Heirs. Executors, Admini- 
© {trators and Aſſigns, to be kept, done and per- 
s formed, HAVE ordered, granted, bargained and 
** ſold, and by theſe Preſents (as much as in them 
6 the ſaid Commiſſoners, Parties to theſe Preſents 
lie, and they lawfully may) Do order, grant, 
„ bargain and ſell unto them the ſaid Fohn Par- 
* tridge and Charles Dennis, their Heirs, and Af- 
„ ſigns, ALL the ſaid Bankrupt's Meſſuages, 
“Lands, Tenements and Hereditaments, AND 
* ALs0 all the Eftate, Right, Title, Intereſt, 
„ Uſe, Truſt, Property, Poſſeſſion, Benefit, Equity 
© of Redemption, Claim and Demand whatſo- 
© ever, which he the ſaid Francis Gibbons at the 
Time of his becoming Bankrupt as — 

4 24 


* 
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© had of, in, or to all and ſingular the ſaid Meſ- 
„ ſuages, Lands, 'Tenements, Hereditaments, and 
all and ſingular other the Premiſſes herein be- 
* fore mentioned, and hereby ordered, granted, 
*© bargained and fold, or mentioned, or intended 
*© fo to be, with their, and every of their Appur- 
* tenances. AND ALso all other Meſſuages, Lands, 
« 'Tenements, and Hereditaments whatſoever and 
e whereſoever. which he the ſaid Francis Gibbons 
* hath purchaſed or obtained for Money, or other 
_ © Recompence jointly with his Wife, Children or 
Child, to the only Uſe of him the ſaid Francis 
„Gibbons, AND A150 all ſuch Uſe, Eſtate, Inte- 
<< reſt, Right and Title whatſoever, which he the 
* ſaid Francis Gibbons had of, in, or to any Meſ- 
„ fuages, Lands, Tencments and Hereditaments 
* whatſoever, at the time he became Bankrupt 
* as aforeſaid, which he could depart withal, AvD 
all and fingular other the Premiſſes herein be- 
fore bargained and ſold, or mentioned or in- 
* tended ſo to be, To HAVE AND To HOLD ALL 
* and'{ingular the ſaid Mefſuages, Lands, Tene- 
ments and Hereditaments, with their and every 
* of their. Appurtenances, unto them the faid 
John Partridge and Charles Dennis, their Heirs 
and Aſſigns, to and for the only proper Benefit 
*© and Advantage of them the ſaid John Partridge 
© and Charles Dennis, their Heirs and Aſſigns for 
* ever, or according to the ſaid Francis Gibbons, 

© his Right and Intereſt therein, ſubject to ſuch 

Mortgage or Mortgages or other Charges and 

* Tacumbrances (if any ſuch there be) as the 

«© ſame are legally charged with and liable to. In 

* TRUST NEVER THELEss for the Benefit and Ad- 

vantage of them the faid John Partridge and 

Charles Dennis, and all and every ether the Cre- 

* ditors of the ſaid Francis Gibbons, who 2 
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have come in and ſought Relief, or ſhall here- 
after in due Time come in and ſeek Relief by 
& Virtue of the ſaid Commiſſion, or any renewed 
© Commiſſion, againſt the ſaid Francis Gibbons 


* and duly prove and aſcertain their ſeveral, and 


* reſpective Debts under the ſame, according to 
© the Directions and Limitations of the ſaid Sta- 
© tutes, and as to the Overplus, if any ſhall be, 
ce after Payment and Satisfaftion of all ſuch Debt 
&« or Debts, as ſhall or may be proved under the 
e ſaid Commiſſion, or any renewed Commiſſion, 
e againſt the ſaid Francis Gibbons, and the Charges 
« of ſuing forth and proſecuting the ſame 18 
« TRUST for the ſaid Francis Gibbons his Heirs or 
« Aſſigns, according to the Statutes, and the true 
„Intent and Meaning thereof. AnD the ſaid 
Jahn Partridge and Charles Dennis, each of them 
for himſelf ſeparate and apart, and for his own 
« Heirs, Executors and Adminiſtrators, Acts, and 
« Deeds only, and not either of them for the 
ce other of them, his Heirs, Executors or Admini- 
ce ſtrators, Acts or Deeds, do hereby ſeverally and 
5 reſpectively (g) covenant, promiſe and agree, 
«to and with the ſaid Commiſhoners, Parties 
% hereto by theſe Preſents in manner following, 
&© that is to ſay, that each of them the ſaid John 
% Partridge: and Charles Dennis reſpectively, and 
their Heirs and Aſſigns, ſhall and will with all 
e convenient ſpeed, uſe their beſt Endeavours, by 
„ Suits at Law or otherwiſe, to recover and get 
«© Poſleſhion of the ſaid Meſſuages, Lands, Lene- 
« ments and Hereditainents, and ſhall and will 


« after Recovery and Poſſeſſion had of the, ſame, 


(g) Or thus: for himſelf ſeverally, and not jointly one for: the 
other, or one for the Heirs, Executors, or Adminiſtrators, or for 
the AR or Deed of the other, doth covenant, &c. 

: £6 
: or 
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* or any Part thereof, make Sale and Diſpoſition, 


se thereof, with the like convenient Speed, to and 


for the moſt Money and beſt Price, he or they 
can or may bona Hide obtain for the fame. And 
« FURTHER that they the ſaid John Partridge and 
« Charles Dennis, their Heirs, Executors and Ad- 
% miniſtrators, ſhall and will from Time to Time, 
and at all Times hereafter, upon reaſonable 
% Requeſt or Notice to them given for that Pur- 
© poſe, under the Hands of the Commiſſioners b 

<* the ſaid Commiſſion, or any renewed Commit. 
% ſion authorized as aforeſaid, or the major Part 
* of them, render and give unto the ſaid Com- 
© miſtioners, by the ſaid Commiſſion, or any re- 
© newed Commiſſion, authorized as aforeſaid, or 
* the major Part of them, a juſt and true account 
© of all and every ſuch Sum and Sums of Money, 
* or other Satisfaction, which they the ſaid 7ohr 
© Partridge and Charles Dennis, their Heirs, Exe- 
« cutors or Adminiſtrators reſpectively, ſhall or 
may have received, obtained, or raiſed by Virtue 
© of theſe Preſents, or by Means of this preſent 
© Deed of Bargain and Sale, out of the ſaid 
„Francis Gibbons's Eſtate hereby bargained and 
& fold; and all ſuch Monies or other Satisfaction, 
© as ſhall appear to be ſo by them reſpectively 
received, had, obtained or raiſed by them as 
* aforeſaid, they the ſaid John Partridge and Charles 
„Dennis mall and will (after all juſt Allowances 
6 thereout deducted) upon the like reaſonable Re- 
* queſt, well and truly pay, ſatisfy and render, or 
* cauſe to be paid, ſatished and rendered, to them 


v* the ſaid Commiſſioners, authorized, or the major 


Part of them, or as they or the major Part of 
© them, ſhall direct or appoint under iheir Hands. 
* To THE Exp the fame Monies or other Satiſ- 
faction, may be by them the ſaid Commiſſioners, 
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& in and by the ſaid Commiſſion, or any renewed 


| <« Commiſſion authorized, or the major Part of 


them, ordered, diſpoſed, diſtributed and divided, 
© unto and amongſt, all and every the Creditors 
te of the ſaid Francis Gibbons who have already 
„ come in and ſought Relief, or ſhall hereafter 
© in due Time come in and ſeek Relief, by Virtue 
© of the ſaid Commiſſion, according to the Limi- 
© tations of the ſaid Statutes, therein mentioned 
, as aforeſaid, to the End the ſame Monies and 
other Satisfaction may be anſwered and paid to 
„ the Creditors ſeeking Relief as aforeſaid, pro- 
* portionably according to their ſeveral Debts 
due and owing,to them reſpectively, from the 
„ ſaid Francis Gibbons, according to the Order of 
Dividend to be made by the ſaid Commiſſioners 
« of the ſame, and until ſuch Monies ſhall be fo 
„ diſpoſe] of, and divided, ſhall and will pay and 
© depoſit the ſame into the Hands of Sir Richard 
« Glynn, &c. [cs in Aſſignment) [Covenant from 
* the Aſſignees ta indemnify the Commiſſioners as in 


« Aſſignment. Fol. 343.] In WITNESs, &c.“ 


Memorandum of executing Bargain and Sale. 


% Be it remembered, That we the major Part of 
„ the Ccmmiſſhoners, named and authorized, in 
„and by a Commiſhon of Bankrupt, awarded 
e and iflued againſt Francis Gibbons, of &c. whoſe 
Names are hereunto ſubſcribed, met the Day 
« and Year, and at the Place above mentioned, 
% and examined and executed a Bargain and Sale 
of the ſaid Bankrupt's rea Eſtate to Fohn Par- 
* tridge, of &c. and Charles Dennis, of &c. the 
© Aſſignees duly choſen by the Creditors under 
* the ſaid Commiſſion.“ Thomas Nugent. 
Richard I vd. 
Thomas Life. 
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If the Bankrupt's real Eſtate is conveyed to 
Aſſignees, and one of them dies, this is a Jagt 
nancy, and goes to the Survivor; and he alone 
may fell ſuch Eſtate to a Purchaſer ; but if both 
die before any Conveyance is made, then the 
Heir at Law of the Survivor muſt convey to ſuch 
new Aſſignees, as the Court-thall appoint, or 
join with ſuch new Aſſignees in the Conveyance 
to a Purchaſer, | 

The Bargain and Sale, after it has been executed 
by the Commiſſioners, muſt be (5) inrolled in 
ſome Court of Record at ar Sol within (i) 
fix Months after the Date of the Deed, 

The Courts of Record in which it is generally 
inrolled are the Chancery, King's Bench, Common 
Pleas, and Exchequer. | | | 

If it is to be inrolled in Chancery, one of the 
Commiſhoners who executed the Bargain and Sale 
mutt acknowledge it before a Maſter, either at the 
public Office, or at the Maſter's Houſe; if in the 
King's Bench, Common Pleas, or Exchequer, before a 
Judge or Baron at his Chambers or Houſe ; or in 
the reſpective Courts, 

When the ſame is acknowledged, the Acknow- 
ledgement thereof muſt be wrote at the Bottom, 
or on the Margin of the Deed, in this Form: 

** This Indenture was acknowledged by Thomas 
© Nugent, Eſquire, therein mentioned, who prayed 
** that the ſame might be inrolled, on the 
** Day of June 1767, before” 


«K Richard Edwards.” 


) The Aſſignees cannot maint-in an Action concerning the 
Pank'iupt's real Eftate, till the Bargain and Sale is imolled. 
See fol. 189, Note (m). 

(i) By Stat, 27 bt, 8. C. 16. 8. 1 
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This Acknowledgment muſt be ſigned by the 
Maſter or Judge, and then the Deed muſt be 
engtoſſed on Rolls of the Court; when acknow- 
ledged- in Chancery, you take the Deed to the 
Clerk of the Inrolments, whoſe Office is under 
the Chancery Office, in Chaney Lane, he provides 
Rolls and inrols the Deed without giving you any 
Trouble, except taking the Deed to and. from the 
Office when enrolled, and the Certificate endorſed 
thereon, 

If you intend to inroll the Deed in the Court 
of King's Bench, you muſt get as many Rolls as 
are neceſſary for your Purpoſe, of Billingſſey, Sta- 
tioner, in Chancery Lane, and when you have en- 
tered the Deed on the Roll, prefixing ſuch one of 
the following Preambles as may ſuit the Acknow- 
ledgment, you docket the Rolls with the Clerk of 
the Dockets-in the King's Bench Otlice, for which 


Purpoſe you mult make a Docket to the following 
EffeR, viz. | 


Trinity Term, in the ſeventh Year of the Reign of 
King George the Third. 
Entries of James Browne, Genileman, one of the 
| Attornies, &c. | | 

An Indenture dated, &c. between Thomas Nu- 
gent, Eſquire, Richard Wood, and Thomas Life, 
Gentlemen, of the one Part, and John Partridge, 
of &c. and Charles Dennis, of &c. of the other 
Part. Roll. 1001. 

This Officer alſo indorſes a Certificate on the 
Deed, which done, he returns it to you. on pay- 
Ing at the Rate of three-pence a Folio [72 Words] 
and- one Shilling for the Certificate. 

The Rolls being properly dockette , yu carry 
them to Mr Philips, at the King's Fenc) Otfice, 
or at the Ni/; Prius Office, Gray's Inn, whom you 
pay about four Shillings. | 


Prcambles, 
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Prtambles. 


The Preamble of the Inrollment of a Deed, when the 
fame is acknowledged in the Court of King's Bench. 


« As yet of Eater Term (as the Term ſhall be) 
** Witneſs William Lord Mansfield, 


(Ze it remembered, that on 
© England, to wit Wedneſday next, after 15 Days 
of Eofter in this ſame Term, 
< before our Lord the King at Veſiminſter, came 
** Thomas Nugent, Eſquire, in his proper Per- 
7 ſon, and brought here into the Court of our 
e faid Lord the King, then there, a certain In- 
„ denture, which he acknowledged to be his 
« Deed, and prayed that the ſame Indenture, as 
4 his Deed, might be enrolled of Record, before 
© our faid Lord the King, at 8 and it 
«;s inrolled in the followin ords: To wit; 
« This Indenture, &c. (the Deed verbatim. )” 


The Preamble where the Indenture is acknowledged 
before the Chief Fuſtice at his Chambers, 


| Be it remembered, That on, 

«© England, to vie, Je. in this ſame Term, be- 
fore our Lord the King at 

« eſiminſter, William Lord Mansfield, Chief Ju- 
« tice of our ſaid Lord the King, aſſigned to hold 
1% Pleas, before the King himſelt, records, that on 
ee the Day of laſt paſt, Thomas 
« Nugent, Eſquire, in his own proper Perſon, 
«© came before the ſaid Chief Juſtice at his Cham- 
« bers, fituate in Serjeant's Inn, in Chancery Lane, 
„ and brought before the ſaid Chief Juſtice, then 
, © there, 


— 
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ce there, a certain Indenture, which he acknow- 

* ledged to be his Deed, and prayed that the ſaid; 

„ Indenture, as his. Deed, might be enrolled of 

"FP „Record, in the Court of our ſaid Lord the 

h « King, before the King himſelf, at /:/min/ter ; 

prey « and which ſaid Indenture the aforeſaid Chief 

be) «© Juſtice, by his own proper Hands, now delivers 

here into Court, to be inrolled in Form afore- 

e ſaid; and it is inrolled in the following Words: 
©« to wit; This Indenture, &c.” 


** The Certificate to be endorſed on the Deed 
V iarolled. 
erm, 
5 Thomas Nugent, Eſquire, and others, to Jahn 
_— | Partridge and Charles Dennis, 

In- 
. wi © Inrolled in the Court of our Lord the King, 


e, as I © himſelf at Yefminfter, of Trinity Term (as the. 

before © Term is) in the ſeventh Year of the Reign of 

nd it our Sovereign Lord George the Third, King of 
wit; © Great Britain, &c.“ Rol. 1001. 


If the Deed is to be inrolled in the Common 


Pleas, you get the Rolls from the Clerk of the 
agel 88 . Office is No, Clifford's Inn, 

and having engrofſed them yourſelf, and left a 
at on, Space for prefixing the Preamble, which is done 
1, be. If vou by the Direction of the Clerk of the War- 
ng at bants, you take them to him, whom you 'pay at 
F Ju- the Rate of three Pence a Sheet or Folio [72 


o hold Words] and one Shilling for the Certificate he 
hat on Nendorſes on the Deed; and requires no Docket. 
Thomas If the Inrollment is to be in the Excheguer, you 
erſon, N carry the Deed to your Clerk in Court, who finds 
Opam- Rolls and inrolls it for you. 

Lane, In Caſe the Bankrupt happens to be in Priſon, 
, then n meſne Proceſs only, (ne if he is in Execution, 


there, the 


362 Setond Sitting 


the Commiſſioners mult attend Him there) it may 
be proper to get the Commiſſioners to ſign their Þ fc 
Warrant directed to the Keeper of the Priſon, to Þ d 
bring the Bankrupt before them at the next Sit- 6 
ting, in order to take his' Surrender and laſt Ex- 00 


amination. * 
| l | 13803 * — N \ 92 T7 - 
? | &: : The Watranf.' * 6 _ | : y 


«WaEREAs a Commiſſion of Bankrupt hath Þ 
« heen awarded and iſſued againſt Francis Gibbons, ® .. 
* of &c. directed to us whoſe Names ate hereunto * 
« ſubſctibed, and to the other Commiſſioners in Þ@ ., 
4e the ſaid Commiſſion named, and he being de- ., 
« clared\ Bankrupt, and the Day of © | 
Inſtant being one af the Days appointed in the 
London Gazette for the ſaid Francis Gitbens to 


« ſurrender himſelf to the ſaid Commilſi, ners, © © 
« and we being informed that the ſaid Francis wi: 
« Gibbons is in your Cuſtody upon meſne Proceſs, = 


« and not in Execution: Theſe are therefore to G | 
« defire you to bring the Body of the faid Francis 1 
& Gibbons before us at Guildhall, in the City of 
« London, on next, being the Da 

« of nſtant, at four of the Clock in the 
« Afternoon, in order to be examined by us, pur- 
« ſuant to the Act or Acts of Parliament made 
„ and now in Force concerning Bankrupts ; and 
« this ſhall be your ſufficient Warrant, Given 


« under our Hands this Day of June 1767. 

To John Aſhton, Eſquire, Thomas Nugent. 

- 'Maiſhal of the King: Rickard Mood. 1) 
Bench Prifon, or to his Themas Life. 


Deputy there. 
If 
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If cke Bankrupt happens to be in the Fleet Pri - 
ſon, then the Commiſſioners Warrant muſt bz 
directed thus; To John Eyles, Eſquite, War- 
« den of his Majeſty's Priſon of the Het, or to 
« his Deputy there.” If he is in Newgate, then 
thus; ** To the Sheriff of Middleſex, and to Ri- 
e chard Akerman, Keeper of his Majeſty's Priſon 
« of Newgate, or to his Deputy there.” If in ei- 
ther of the Compters, thus; To the Sheriffs of 
London, and to | Keeper of the 
Poultry, or of Woodſtreet Compter, or to his 
« Deputy there.” If in a County Goal, thus ; 
«TV: :.. Eſquire, Sheriff of the County 
« of e Keeper of 
the ſaid County Goal, or to his Deputy there.“ 


As the Bankrupt may not be able to ſurrender, 
or be ptepared to finiſh his Examination by the 
next Sitting, we will direct him how to enlarge 
the Time for theſe Purpoſes. * 

The Application muſt be by Petition to the 
Great Seal, fix (4) Days at leaſt, before the laſt 
vitting appointed in the Gazette; this Petition 
may be either in the Name of the Bankrupt, or of 
his Aſſignees; the Allegations of which Petitions 
are various, according to the Circumſtances of 
the Caſe, we will draw up Forms of both Sorts, 
and leave the Solicitor to uſe ſuch of them as in 
his Judgment and Diſcretion, beſt ſuit his pai ti- 
cular Purpoſe, | 


(?) By Stat, 5 Geo. 2. e. 30. S. 3. 
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Oy fTo the Right Honourable 
« In the Matter f Charles Lord Camden, 
« Francs Gibbons, © Baron of Camden Place, 
% Bankrupt.” ein the County of Kent, 
| « Lord 'High Chancellor 
4 of-Great Britain. 
„The humble Petition of Francis Gibbons, © 
Bankrupt, | 


6 Sheweth, 


« That a Commiſſion of Bankrupt under the 

« Great Seal of Great Britain, bearing Date at 

«© Weſtminſter the Day of May laſt, upon 

the Petition of Charles Jones of High Holborn, in 

« the County of Midaleſcx, Mercer, was awarded 

« and iſſued againſt your Petitioner, by the Name 

| « and Deſcripticn of Francis Gibbons, of the City 

« of Londen, Merchant, which Commiſhon was 

« directed to Thomas Nugent, John PFenſhawe, Eſ- 

% quires, Champion Branfil, Richard Mood, and 

«© Thomas Life, Gentlemen, as Commiſſioners to 
execute the ſame. 

« That your Petitioner hath been declared 

« Bankrupt by the major Part of the faid Com- 

| « mifhoners acting under the ſaid Commiſſion, 

and by Summonce under their Hands, and alſo 

„ by Notice in the London Gazette of Tueſday the 

6 Day of May 1767, was required to 

4 ſurrender himſelf to the ſaid Commiſſioners, or 

&« the major Part of them, at Guiloball, London, 

* to be examined by them on the 1oth and 20th 

„Pays of the ſaid Month of June reſpectively, at 

four of the Clock in the Afternoon, on each of 

te the ſaid Days, touching the Diſcloſure and 

*« Diſcovery of his Eſtate and Effects, and on the 

- | «c 5th 


— 
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* 5th Day of July laſt, your Petitioner was b 
* ſuch Summonce and Notice, required to finiſh 
his Examination, under the ſaid Commil- 
ſion. | 

© That your Petitioner did ſurrender himſelf 
& to the ſaid Comm ſſioners on the ſaid roth and 
© 20th Days of June laſt, and ſubmitted to oc 
© examined touching the Diſcloſure and Diſco- 
© very of. his Eſtate and Effects, and to conform 
* himſelf to the ſeveral Acts of Parliament 
made, and now in Force, concerning Bank- 
© rupts, 

© That your Petitioner is preparing and ſet- 
&© ling his Aﬀairs in order to make a full and true 
Diſcloſure and Diſcovery of all his Eſtate and 
Effects, but your Petitioner finds his Accounts 
* fo very long, intricate and perplexed, that he 
©** cannot poſſibly finiſh the ſame, by the Time 
„limited by the ſaid Commiſtioners Summonce 
© and Notice reſpeCtively, for that Purpoſe. 


Or. thus 


% THAT your Petitioner is ready to ſurrender 
* himſelf to the major Part of the Commiſſioners 
© in the ſaid Commiſhon named and authorized, 
© on the fifth Day of Juby Inſtant, at Guildhall, 
* London, and then and there to make a full Diſ- 
* cloſure and Diſcovery of all his Eſtate and 
Effects, but one of the ſaid Commiſſioners be- 
ing in a bad State of Health, fo that he cannot 
© attend to take your Petitioner's laſt Examina- 


tion, and two others of the ſaid Commiſhoners 
being in the Country, fo far remote from Len- 


* don, that they cannot be had in due Time to 
take ſuch Examination, it becomes neceſlary 
R 3 for 
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for your Petitioner to have his Time enlarged 
„for that Purpoſe, 


* Your Petitioner, therefore, 
* moſt humbly prays your 
June 1767. Lordſhip would be pleaſed 
% Be it as prayed, „ to order, that. the Time 
„ hereof give ()) „for your Petitioner's ſur- 
Notice to the rendering himſelf to the 
«« Commiſſtoners „ Commiſſioners in the ſaid 
* forthwith. © Commiſhon named, or the 
Camden, C.” „major Part of them, and 
& for fully diſcloſing and diſ- 
covering his Eftate and Ef- 
e fects, and finiſhing his laſt 
C Examination under the ſaid 
© Commiſſion, as the Law in 
<« ſuch Caſe requires, be en- 
* Jarged for the Space of 
% forty nine Days, to be com- 
e puted from the Day of 
44 1767. 
*« And your Petitioner (as in Duty 
bound) ſhall ever pray, &c.“ 


It has been thought adviſeable, (but we do not 
think it at all neceſſary) for the Bankrupt nat to 
ſurrender himſelf till the Expiration of his enlarged 
Time, in Caſe he conceives the Commiſſion to be 
injurious to him, or taken out legally, in this 
Caſe after the Allegation that the Commiſſion is 
iſſued, and Party declared Bankrupt thereon, and 
of the ſeveral Days and Times for his Surrender, 
to add the following Allegations, 

(0 That is, by perſonally delivering to the Commiſſioners, or 
leaving at their reſpeftive Houſes or Places of Abode, M exa- 


mined and true Copy of the (aid Petition, 'with; the Orcher af the 
Lord Chancellor thereon. ; | 
BY « That 


£4 
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arged That no Debt is due to the petitioning 
*© Creditor. | | . bw and 
That your Petitioner preferred his Petition 
fore, to your Lordihip, praying that the ſaid Com- 
you! * miſſion might be ſuperſeded, whereon many 
leaſed „ Aﬀidavits were filed, but ſuch Petit oi was 
Time ** diſmiſſed without Prejudice.“ 
ſur- *+ T bat. your Pet tioner, hoping that ſuch Com- 
5 — miſſion would be ſuperſeded, hath not perfectly 


* adjuſted his Affairs.“ 


Yr the 

4 — Or thus: 

d Ef- | | | 

is laſt That your Petitioner having obtained youc 
e ſaid Lordſhip's Leave to bring an Action at Law ta 
aw in try the Validity of the petitioning Creditor's 
e en- Debt, and of the Act of Bankruptcy, pretenuc.i 
de of to have been committed by your Petitioner, for 
com- © that Reaſon hath not yet ſutren lered himſelr, 
Jay of in order to be examined by, and befare tac ſail 


©* Commiſſioners, touching the Diſcloſure and 


Duty © Diſcovery of his Eſtate and Effects under tas 
„ ſaid Commiſſion.“ | 

o not © In the Matter of To the Right Honoura- 
wot to « Francis Gibbons, dle, &c. [as in the other 
arged « Bafikrupt.” © Petition.” ] 1" 

to be | | did | 
this , The humble Petition of Jobn Partridge 7 ' Aſftznee 


Lang » i fo] and Charles Dennis, Afignees of th: E late 
A 4 ad Effects of the ſaid Bankrupt. 


der, 

Sheweth, 
ers, ot IMAGE 4 e ded; 2 £2) 
if exa- That here ſet out the wy, | of the Com- 
of the * mithdn, the declaring Party Bankru t, and 


1 


That R 4 N 
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the Days and Times for his Surrender, as in 

the other Petition, only ſaying, inftead of your 

« Petitioner®' the faid Bankrupt, and then) 
That the ſaid Bankrupt, (or the ſaid Francis 

«© Gibbs) bath not yet ſurrendered himſelf to the 

«© Commiſſioners in the faid Commiſſion named, 


Ir to the major Part of them, at the ſaid two 
4 


firſt Sittings already bad under the ſald Com- 
e miſſion, and the ſaid Bankrupt is now at Paris, 
in the Kingdom of France, and intends to ſur- 
<& render himſelf to the ſaid Commiſſion, as your 
* Petitioners are informed, but will not be able 


© to arrive in London by the 5th Day of July.” 


Or thus: 


That your Petitioners have been duly choſen 
© Afbgnees of the Eſtate and Effects of the faid 
„ Bankrupt, and find that the ſaid Bankrupt is 
*in an ill State of Health, and a Priſoner in the 
Fleet, and is not prepared to-finiſh his Exami- 
«© nation, in the Time limited for that Purpoſe, 
ein the manner preſcribed, by the Act of Parlia- 
©& ment, in that Caſe made and provided, there- 
« fore hath not as yet ſurrendered himſelf to the 
* ſaid Commiſſioners, which he purpoſes to do 
as your Petitioners are informed, as ſoon as his 
© ſaid Examination can be prepared.” 

In Caſe the Bankrupt hath already had Time, 
but not the full forty-nine Days, then you ſet 
forth the Commiſſion, the Commiſſioner's De- 
claration of the Bankruptcy, the Times for Sur- 
render, (as before), and then the laſt Order for 
Time, thus, 

«© That the ſaid Bankrupt being then in an ill 
ce State of Health, and a Priſoner in the Fleet, 
te and not being then prepared to finiſh his Ex- 

| amination 


, 
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© amination, your Petitioners, who have been 
© duly choſen Aſſignees of the ſaid Bankrupt's 
c Eſtate and Eſſects, on the Day of 
« jaſt preferred their Petition to your Lordſhip, 
and obtained an Order thereon, for forty Days 
© further Time to be computed from the 
% Day of for the ſaid Bankrupt toſurrender 
ce himſelf, and finiſh his Examination.” 

That your Petitioners find that the ſaid 
*« Bankrupt by Reaſon of his ill State of Health, 
c as aforeſaid, hath not yet been able to prepare 
“ and compleat his Examination, and in as much 
© as the Time granted by your Lordſhip, for the 


e ſaid Bankrupt to fini 


expire on the 


Day of 1767, 
Let the Time for the ſaid 
Francis Gibbons the Bank- 
rupt, his ſurrendering him- 
ſelf to the Commiſſioners in 
the ſaid Commiſſion named, 
or the major Part of them, 
and for diſcloſing and diſco- 
vering his Eftate and Effects, 
and finiſhing his Examina- 
tion before them, be further 
ealarged for the Space of ten 
Days, to be computed from 
the Day of next; 
hereof give Notice to the 
Commiſſioners forthwith. 
Camden, C. 


his Examination will 
Day of next ;” 


« Your Petitioner therefore moſt- 
« humbly prays your Lordſhip, that 
© the Time for the ſaid Bankrupt, 
&« his ſurrendering himſelf, and diſ- 
«cloſing his Eſtate and Effects, 
te to the acting CommiMfloners, in 
© the ſaid Commiſſion named and 
c authorized, and for his finiſhing 
© his Examination before them, 
© may be further enlarged for the 
« Space of ten Days, to be com- 
© puted from the ſaid Day 
« of next, 


6 And your Petitioner ſhall 
% cyer pray, &c, 


AFdavit of the Service of a Petition. 


In the Matter of Francis 


Gibbons, Bankrupt 


Robert Richardſon, of, &c. Gentleman, mak- 
eth Oath, that he this Deponent did, on the 


2” Day: of 


ſerve Thomas Nugent 
« and 
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«« and John Fenſhaw, Eſquires, and on the 
«© Day of Thomas Life, Gentleman, with 
« a Petition preferred by John Partridge and 
charles Dennis, Aſſignees of the Eſtate and Ef- 
« fecis of the faid Francis Gibbons the Bankiupt in 
this Matter, to the Right Honourable' the 
Lord Chancellor, With his Lordſhip's Order 
*« thereon, bearing Date the Day of the 
*« ſaig Month of whereby it was or- 
* derèd, that the Time for the ſaid' Francis Gib- 
* bens the Bankrupt's furrendering himſelf to the 
« Commiſhoners, in the ſaid Commiſſion named, 
«© or the major Part of them, and diſcloſing and 
* diſcovering his Eſtate and Effects, and fniſh- 
ing his lat Examination, be fur; her -enlarged 
for the Space of ten Days, to be computed 
« fromthe, Day of next, (where- 
« of Notice was forthwith, to be given,) in 
Manner following; that is to ſay, by perſonal- 
iy delivering to the ſaid Thomas Nugent ard 
« Tobn Fenſtanve teſpectively, a true Copy of the 
„ ſaid Petition, and Order thereon; and at the 
** ame Time ſhewing them reſpectively the ſaid 
original Petition and Order thereon, and by 
leaving another true Copy of the ſaid Petition 
and Order thereon, at the Houſe of the ſaid 
*« Themas Life in Baſingball Street, London, with his 
++ Clerk, Agent or Partner there; and at the 
« ſame Time ſhewing ſuch Clerk, &c. the © ſaid 
original Petition, and Order thereon. And 
© this Deponent further ſaith, that the ſaid 
% Thomas Won John Fenſhaue, and Thomas Lif?, 
ate the acting Commiſtoners, under the ſaid 
„ Commiſſion, as this Deponent hath been in- 
« formed, and believes.” 

Sworn at the Public Office 

in Symmonds-Inn, this Relert Richardſon, 

Day of 

before me Lord 


a 0 2 << o©—=T5<5 AOSD Oo 
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Lord Chancellor () Hardwicke by no Means 
liked the Practice which he ſaid was what At- 
torneys in the Country; were very apt to fall into, 
in drawing an Affidavit of the Service of this 
Petition, viz. to recite therein the whole Petition 
verbatim in order to ſwell. up the Expence, but 
that if they made a Cuſtom of it, he ſhould, for 
the future, order the . Colts of the Athdavit to 
come out of their, own Pockets, | 

Notice of the Enlargement of the Bankrupt's 


| Time muſt * given in the Gazette, 


Third Sitting at cle. 


As „ Criiitors may prove or rhe Debes at this 
Sitting alſo, the Solicitor" will take Care to be 
provided with ſome printed Depoſitions in Blank, 
but the chief Buſineſs of this Sitting is for the 
Commiſſioners to take the Barikrups's laſt Exa- 
mination; we will ſuppoſe that the Bankrupt 
has obtained an Order for further Time, and that 
the Commiſſioners have been duly ſerved there- 
with; if ſo, the following Memorandum ſeems 
proper, 


Memorandum of the Bankrup!'s having enlarged 
his Time for ſurrendering, and mating a full 


Diſcloſure and Diſcovery of his Eftate and E ects. 
At, &c, 

© Be it remembered, that this being the 

© Day appointed, ur :ant to Notice in the Len- 


«© don Ozette, tor Francis Gibbons, of, &c, the Perſon 


(in) «th, Rep. 139. pl. 79+ . 
R 6 „ again 


. 
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ic againſt whom the Commuſſion of Bankrupt, now 
„jn Proſecution, is awarded and iſſued, to ſurren- 
e get himſelf, and to make a full Diſcloſure, and 
* Piſcovery of his Eſtate and Effects, and to finiſh 
« his Examination under the ſaid Commiſſion, 


etc we, whoſe Names are hereunto ſubſcribed, 


< being. the major Part of the Commiſſioners 
« in. and by the ſaid Commiſſion named and 
« authorized, met the Day and Year, and at 
ek the Place above-mentioned, purſuant to ſuch 
© Notice; at which Time a Petition from the 
&« ſaid Bankrupt, (or from the Aſſignees on Be- 
« half of. the. faid Bankrupt,)-pteferred to the 
** Right Honourable. Charles Lotd Camden, Baron 
« of. Camden Place, in the County of Kext, Lord 
6 High Chancellor of Great Britain, praying 
that his (or the faid Bankrupt's) Time ſor ſur- 
de rendering himſelf, and making a full Diſelo- 
<« ſure and. Diſcovery of his Eſtate and Effects, 
« and to finiſh his Examination, might be 
<« enlarged (or further enlarged) for the Space 
„, Days, to be computed from this 
1 ha q Day of Inſtant, with his 
Lordſhip's Order thereon for that Purpoſe, 
& bearing Date the Day of 

e laſt; was produced to (having been before 
ce ſerved on, or ſerved on) us the ſaid Commiſ- 
„ fgoners; we the ſaid Commiſſioners do there- 
&« fore defer taking ſuch Examination till the 
* ſaid Day of next ; nd we 
do hereby accordingly adjourn to that Day, 
* at this Place, at o'Clock in the After- 
„ noon of the ſame Day for that Purpoſe. | 


Thomas Nugent. 
Champion Branfil. 
Thomas Life, 


If 
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If the Bankrupt happens to be a Priſoner, then 
you prepare a Memorandum of, the Commiſſioners 
adjourning to the Priſon, in oidet to take his Exa- 
mination, 1 188 


At, &c. 


„% MEMORANDUM, that we, whoſe Names are 
te hereunts ſubſcribed, being the major Part'of the 
« Commiſfioners' named and authorized in and b 
« Commiſſion of Bankrupt awarded and iſſued 
«6 againſt Francis Gibbons, of, &c. met here the 
« Day and Year abovementioned, purſuant. to 
« Notice in the London Gazette, in order to finiſh 
ce the ſaid Bankrupt's laft Examination; but the 
« ſaid Bankrupt being a Priſoner in the King's 
« Bexch Priſon in Execution (or in a very ill State 
gf Health, and not able to attend here to be 
% examined:) We do thetefore adjourn to the 
« ſaid Priſon of the King's Bench, to take the 
« ſaid Bankrupt's Examination.“ 

Cbampion Branfil, 

Rithard Wood. 
' Thomas Life, 


Memorandum of the Bankrupt's Examination and 
Diſcovery, 


At the King's Bench Priſon, in St. George's Fields, 
in the County of Surry, by Adjournment from 
Guildhall, London, the Day of 1767, 


Champion Branfil. Memorandum, that Francis 
Gibbons and Adam Pierce of, 

Ke. the Perſons againſt whom the Commiſ- 
* fton of Bankrupt now in Proſecution, is award- 
« ed and iſſued, appearing (again) before us the 
© major 
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*© major Part of the Commiſſioners in the aid 
© Commiſhon: named and authorized in order 
* to finiſh; their Examinations purſuant to Notice 
© in; the London Gazette, for that Purpoſe given, 
and being now ſworn and examined, they 
** ſpeaking for themſelves teſpectively [or * each 
« ſpeaking for himſelf”] upon their Oaths ſay, 
that the ſeveral Books (n) of Account, num- 
© bered xeſpectively 1. 2. &c. and reſpectively 
ſigned by theſe Examinants, and the ſeveral 
Paper (% Writings hereunto annexed, marked 
« refpeCtively with the Letters (4) (5) &c. and 
© alfo reſpeCtively ſigned by theſe. Examinants 
under each Column; an! delivered by theſe. Ex- 
«© aminants, or one of them, at the Time of this 
their Examinations, and exhibited unto the major 
« Part of the Commiſſioners, in the ſaid Com- 
% miſſion named and authorized, together with 
* the Houfehold Goods, Utenſils, Stocks in Trade 
«« Eſtates and Effects ſcized and taken by the Meſ- 
„ ſenger, and now in the Poſſeſſion of the Aſſig- 
** nees choſen under the faid Commiſſion, or one 
„% of them, and alſo Rings, and in Monies, 
now delivered up by this Examinant Francis 
Gibbons, and Rings, a gold Watch and 

in Monies, now alſo delivered up by this Ex- 
„ aminant Adam Pierce, to the ſaid Commiſſioners, 
& do contain a full and true. Diſcloſure and Diſ- 
6 covery of all theſe Examinants, and of either 


„of their Eſtate and Effects, both real and per- 


(2) The Ban krupt' Accounts ſhould be drawn up clear and ſa- 
tistactory. and de! vered up by them at th Tim? ot their Exami 
nations, to the Aſſiguces, («hoſe Duty it is to attend (his Sitting 
for that and other Purphſes) the ſ-id Accounts being firſt exhibited 
to, and 6-14cd by the Cummiſicners, 

(o, Wh ch muſt be delive.ed up by the Bankrupts to be filed 
among the Froctedings, being firit exhibited to, and figned by the 
Com uiſſioner. 


&« ſonal, 
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| ee ſonal, and how, and in what 
Richard Waed, © Manner, to whom, and upon 
| „what Confideration, and at 
what Time or Times they, or ether of them, 


have or hath diſpoſed of, aſſigned, or tranſ- 
ferred any of his Goods, Wares, Merchandizes, 
Monies or other Eſtate and Effects, (and all 
Books, Papers and Writings, relating thereun- 
to,) of which they or either of them was or 
were poſſeſſed, or in or to which they or either 
of them was or were any way intereſted or in- 
titled, or which any Perſon or Perſons had, or 
hath, or have in Truſt for them, or either cf 
them, or for their, or either of their Uſe, at 
any Time before or after the iſſuing of the ſai4 
Commiſſion, or whereby they theſe Examinan:s 
or either of them, their or either of their Fa- 
milies, hath or have, or may have, or expect, 
any Profit, Poſſibility of Profit, Benefit or Ad. 
vantage whatſoever, except only fuch Part of 
their Eſtates and Effects as have been really, 
and bond Fide before ſold, or diſpoſed of, in the 
way of their Trades and Dealings, and except 
ſuch Sums of Money, as have been laid out in 
the ordinary Expence of themſelves and Fami- 
lies, And theſe Examinants further fay, that 
at the Time of their former Examinations, and 
at this the Time of their laſt Examinations, 
they have reſpectively delivered up to the ſaid 
Commiſſioners, or the major Part of them, all 
ſuch Part of their theſe Examinants Gods, 
W ares, Merchandizes, Mwonies, Eſtates ad Et. 
fects, and all Books, Papers and Wri.tngs, re- 
lating thereunt-, as at the Time of ſuch their 
f rmer Examina ons were, ono asg in their 
or ei her of their P fleſh ns, Cuſtodiæs, or Pou- 
ers, (the neccilary wea:ing A,parel of theſe 

\* LXaninants, 


376 Third Sitting 


% Examinants, and of their Wives and Children 
& only excepted,) And theſe Examinants further 
ce ſay, that they have not, nor hath either of them, 
« to the Knowlege or Belief of the other of them, 
« removed, concealed or imbezelled, any Part 
*« of their or either of their Eſtates, real, or per- 
& ſonal, or any Books of Account, Papers or 
e Writingsrelating thereto with 
Themas Life, Intent to defraud their or 

= either of their Creditors.” 
Francis Gibbons, 

Adam Pierce. 


It is uſual for the Commiſſioners to recommend, 
and the Creditors to agree to return the Bankrupts 
their Rings, Monies, &c. particularly the Jewels, 
&c. of their Wives; upon which Occaſion the 
following Memorandum ſeems proper to be added 
to the above. 5 

* BE IT REMEMBERED ; that by the Conſent 
of the Aſngnees and Creditors preſent, the 
« abovementioned Rings, Monies and Watches 
« were re-delivered to the Bankrupts.” | 


Copy of Perrott's Warrant of Commitment. 
At Guildhall, Londoa, 19th April, 1700. 


Whereas his Majeſty's Commiſſion under the 
Great Seal of Great Britain, bearing Date 
at Hiſtminſter, the 19th Day of January laſt 
paſt, grounded upon the ſeveral Statutes made 
concerning Bankrupts, hath been awarded and 
iſſued againſt Fohn Perrott of Ludgate- Hill, Lon- 
don, Merchant, directed unto us, who have here- 
unto ſubſcribed our Names and ſet our Seals : 


Who have alſo reſpectively. taken the Oath ap- 
pointed 
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pointed by an A& of Parliament, paſſed in the 
fifth Year of his preſent Majeſty's Reign, intitu- 
led, © An p) Ad for the better preventing Frauds 
« committed by Bankrupts,” for Commiſhoners of 
Bankrupts to take before they act as Commiſho- 
ners, in the Execution of the Powers or Au- 
thorities, given and granted, by the ſaid Act 
or Acts of Parliament now in Force concern- 
ing Bankrupts, and to Charles Nelſon Cole, Efq. 
and Arthur Trollope, Gentleman, being the ma- 


jor Part of the Commiſſioners named to exe- 


cute the ſaid Commiſſion ; and it having appeared 
to the major Part of the ſaid: Commiſſioners in 
the faid Commiſſion named and authorized, upon 
57 7 and ſufficient Proof, upon Oath, that the 
aid John Perrott hath, from the Month of Jul, 
TOR carried on the Trade and Buſineſs of a 

erchant, in his Houſe on Ludgate-Hill afore- 
ſaid, by buying and ſelling Linens, Lace, and 
other Wares and Merchandizes, and by export- 
ing, and importing divers and ſundry Kind of 
Goods, and hath thereby ſought, and endea- 
voured to get his Living. as other Merchants 
uſually do; and in the Courſe of his ſaid Trad- 
ing and Dealing, he became indebted unto 
Willem Hewitt, of Newgate- Street, London, W are- 
houſeman, in the Sum of Tool. and upwards, for 
Goods ſold and delivered ; and alſo. have found 
upon Reed Proof, upon Oath, that the ſaid 
Jobn Perratt did, before the Date and ſuing forth 
of the ſaid Commiſſion, become a Bankrupt, 
within the true Intent and Meaning. of the 
ſevecal Statutes made, and now in Force con- 
cerning Bankrupts, ſome one of them, And 
they did adjudge and declare him a Bankrupt ac- 
cordingly. ara 

{p) This AQ i miſtecited. See our Remarks hereon in fol. _ 

| An 
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And whereas the major Part of the ſaid Com- 
miſſioners, did cauſe Notice to be given in the 
Landon Gazette, of the 22d Day of January laſt 
paſt, that the faid John Perrott, was thereby re- 
quired to ſurrender himſelf to the ſaid Commiſ- 
ſioners in the ſaid Commiſſion named, or the 
major Part of them, on the 26th of January, 
and on the 4th of February laſt paſt, and on the 
Ath Day of March laſt, at four of the Clock in 
the Afternoon, on each of the ſaid Days, at 
Guzldhall, London; and make a full Diſcloſure 
and Diſcovery of his Eſtate and Effects, And 
whereas the ſaid John Perrott did, on the ſaid 4th 
Day of Feb: aary lait, ſurrender himſelf to the ma- 
jor Part of the Commiſſioners, in the ſaid Com- 
miſſion named and authoriſed; but being {worn 
and examined, ſaid that he was not then prepared 
to make a full Diſcloſure and Diſcovery. of his 
Eſtate and Effects, but prayed Time for the doing 
thereof, which was granted to bim accordingly. 
And whereas the faid John Perrott attended the 
major Part of the ſaid Commiſſioners, in and by 
the ſaid Commiſſion named and authorized, on 
the ſaid 4th Day of March, in order to finiſh his 
Examination, and to make a full Diſcloſure and 
Diſcovery of his Eſtate and Effects, but producing 
to the fa d Commiſſioners, an Order of the Right 
Honourable Sir Robert Henley, Knight, Lord. Keeper 
of the Great Seal of Great Britain, dated the 28th 
Day of faid February, 1760, for enlarging. the 
Time of the ſaid 2 Perratt for diſcloſing 
and difcovering his Eſtate, and finiſhing bis Exa- 
- mination for the Space of 46 Days, to be com- 
puted from the ſaid 4th of March, to this Day. 
And whereas the ſaid John Perrott attended us on 
this Day, in Purſuance of the ſaid Order, in 
in order to finiſh his Examination, and to me 
1 ** a fu 


at Guildhall. 379 


a full Diſcloſure and Diſcovery of his Eflate 
and Effects, and being then and there duly ſworn 
and required by us to make ſuch: Diſcloſure 
and Diſcovery ;* we, the faid Commiſſioners 
did cauſe ' the following Queſtion in Writing 
to be propounded to him the ſaid Jobi Per- 
rott, (that is to ſay) * As you do admit that 
you have ſpent the laſt Week, previous to this 
your Examination, with Mr. Maynard, one of 
your Aſſignees, to ſettle and adjuſt your -Ac- 
counts, and to draw up a true State thereof, to 
enable you to cloſe ſuch your Examination; and 
do likewiſe admit, that upon ſuch State thereof, 
it appears, that after giving you Credit for all 
Sums of Money paid by you, and making you 
a Debtor for all Goods ſold and delivered to you, 
from your firſt entting into Trade to the Time 
of your Bankruptcy, it appears, that there is a 
Deficieticy of the a of 13,5137. Give à true 
and particular Account what is become of the 
ſame, and how and in what Manner you have 
applied and diſpoſed thereof, To which Queſ- 
tion ſo put by us, as aforeſaid, the ſaid: Jabn 
Perrott did willfully and obſtinately refuſe to give 
any other than the following general Anſwer, 
(chat is to ſay) that on Goods fold this laſt Year 
I have loſt upwards of 2000. and by Mournings 
I have loſt upwards of 10000. and that for nine 
or ten Years I have, I am ſorry to ſay it, been 
extremely extravagant, and ſpent large Sums 
of Money. Jobn eren Which Anſwer of the 
ſaid John Perrott, not being ſatisfattory to us 
the ſaid Commiſſioneis. Theſe are therefore 
to will, require, and authorize, you immedi- 
ately upon Receipt hereof, to arreſt and take 
into your Cuſtody the Body of the ſaid John 
Ferrott, and him ſafely to convey to his _— 

riſon 
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Priſon, of Newgate, and him there to deliver 
to the Keeper of the ſaid Priſon, who is hereby 7e- 
quired and authorized, by Virtue of the Commiſſion and 
Statutes aforeſaid, to receive the ſaid Fohn Perrott 
into his Cuſtody, and bim fafely to keep and de- 
tain, without Bail or Mainprixe, until ſuch Time 
as he ſhall ſubmit himſelf to us, the ſaid Commiſ- 
ſioners, or the major Part of the ſais Commiſſi- 
oners, by the ſaid Commiſſion named and autho- 
rized, and full Anſwer make to our or their Satis- 
faction, to the Queſtion ſo put to him by us as 
aforeſaid. And for ſo doing this ſhall be your 
ſufficient Warrant. Given under our Hinds and 
Seals at the Guildhall of the City of London, this 
19th Day of April, in the Year of our Lord 1760, 
To William Cheſſhyre, our 


ellenger;, or Robert F. Filmer, (L. S.) 
Broton his Aſſiſtant. Cr. Lofft, (L. S.) 
£ And Vn. Crawley, (L. S.) 


To Nichard Merman, 
Keeper of his Majeſty's 

Priſon of NVetogate, or 
to his Deputy there. 


If the Bankrupt does not ſurrender himſelf to 
the Commiſſioners by 12 o'Clock at Night, the 
Meſſenger warnes him ſo to do, by the follow- 


ing Proclamation made by him in the middle of 
Guildhall, | 


The Proclamation; 


„Francis Gibbons, Francis Gibbons, Francis Gib. 
« bons, come and ſurrender yourſelf forthwith, to 
« Fobn Fenſhawe, Champion Bran, Efquires, and 
* Richard Mood, Gentleman, his Majeſty's acting 
« Commilſiioners, named and authorized, in and 
«by a Commiſſion of Bankrupt, awarded and 

6 iſſued 
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&« iſſued, and now in Proſecution againſt you, 
« the (aid Francis Gibbons, the faid Commiſſioners 
«© being now preſent in the Old Councit Cham- 
« ber, in Guildhall London, ready to take your Sur- 
render; and this you are not in any wiſe to 
« omit on Pain of Death, the Puniſhment by the 
« Statuce made and now in Force concernip 
« Bankrupts, in that Caſe on you the faid Francts 
« Grbbons inflicted,”  _ A Ae 37 nn 
If the Bankrupt does not ſurrender © himſelf 
after this Proclamation and Warning, then the 
Commiſſioners ſign the following Memorandum. 


Pemorandum, when the Bankrupt does not 
| © appear at all. 


« Be it remembered, that we whoſe Names are 
* hereunto. ſubſcribed, being the major Part of 
« the Commiſſioners, named and authorized in 
„ and by a Commiſſton of Bankrupt, awarded and 


« iffued, and now in Proſecution, againſt Francts 


Gibbons of &c. met together the Day and Year, 
and at the Place abovementioned purſuant. to 
% Notice in the London Saxeſte for the ſaid Bank 
“ rupt to ſurrender himſelf to the major Part of 
© the Commiſſioners in and by the ſaid Commiſ- 
* flon named and authorized, and to make a full 
© Diſcloſure and Diſcovery of all his Eſtate and 
« Effects, at which Time and Place the faid 
Francis Gibbons did not ſurrender himſelf, accerd- 
ing to an Act of Parliament, paſſed in the / 
* Year of the Reign of his late Majeſty, King 
George the Second, intituled ** An Act to pre- 
vent the committing of Frauds by Bankrupts ;* 
although we attended in Expectation of ſuch 
« Surrender, till paſt twelve O'Clock at Night, 
and 
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« and although the ſaid Bankrupt was warned by 
« P;oclamation to ſurrender himſelf,” “. | 
2 "Ea Champion Bramfil. 
Richard Mood. 
Thomas Life, 


Wie have obſcrved that the Commiſſionets ſeem 
much diſpleaſed at the Bankrupt's endeavouring 
at this Sitting, to get his Credilors to ſign their 
Conſent tothe Commiſhoners certifying the Great 
Seal of his Conformity, though their own Adver- 


tizement in the Gazette expreſs)y ſays, that “ at 


this Sitting the Bankrupt is required to finiſh his 
© Examination, and the Creditors are to aſſent to, 
* or difſent from the Allowance of (p. "his Cirtifi- 


6% cate.” 
Letters of Attorney, 


As Creditors -may have Occafion to appoint 
Attornies to act for them in the following Pro- 
ceedinęs under the Commiſſion, we will here 
prepare ſuch an Authority. 5 


Leiter of Attorney to ſign Conſent to the Commiſſioners 
certifying the Great Seal that the Bankrupt hath 
conformel: and to conſent to Aſſignees commencing 
Surts in Equity, &c, and to receive Dividends. 


** Know ALT MEN by theſe Preſents that We 


Charles Jones of &c. and John Leigh of &e. Cre- 
* ditors of Fruncis Gibbons of &c, the Perſon 
* againſt whom a Commiſſion of Bankrupt is 


(?) With great Deference we preſume to ſay that the Werd 
* £45 * let ingud be ie Commiſſioners,” for the Creditors of the 
B rkrupt authorize the Commiſſioners, and net ike Eankrupt, to 
e:1ti/y, 


« awarded 


Letters of: Attornes. 383 
« awarded and iſſued, and now in Proſecution; 
** and who have duly proved our reſpective Debts 
* under the ſaid Commiſſion, HAvk made, ordain- 
«* ed; authorized, conſtituted, and appointed, AND 
{© by thefe Preſents Do make, ordain, authorize, 
© conſtitute, appoint and in our Places and St-ads 
te reſpectively put Samuel Knobbs. of &c. to be gur 
* true and lawful Attorney, for us and in our 
% Names teſpectively to vote in the Choice of any 
« new Aſſignee or Aſſignees, of the ſaid Bank- 
« rupt's Eſtate and Effects, in Caſe of any Alte- 
© ration or Change of the preſent Aſiignees, AND 
« ALSO for us and in our Names, Places, and 
% Steads reſpectively, to conſent to the Commiſ- 
« ſioners in and by the ſaid. Commiſſian named and 
© authorized, or the major Part of them, figning 
« a Certificate for the ſaid Bankrupt's having the. 
« Allowance and Benefit, given to Bankrupts, by 
an Act of Parliament paſſed in the % Year of 
« thenReign of his late Majeſty King George the 
© Second, intituled * An Act to prevent the com- 
* mitting of Frauds by  Bankrupts,” and that the 
© ſaid Bankrupt may be diſcharged from his, 
„% Debts, in Purſuance of the ſaid Act. AND 
Aso for us and in our Names reſpectively 
«to conſent, not only to the commencing 
* of any Suit, or Suits in Equity, by the Al- 
e ſtgnce or Aſſignees under the (aid Commiſ- 
„ fton, touching the ſaid Bankrupt's Eſtate, but 
« alſo to the ſubmitting of any Diſpute or Diffe- 
„ rence between ſuch Aſſignee or Aſſignee , or 
« any other Perſon or Perſons whatſoever, for or 
„on Account or by Reaſon or Means of any 
& Matter, Cauſe, or Thing whatſoever, relating 
to the ſaid Bankrupt's Eſtate or Effects, and 


* likewiſe to ſuch Aſygnee or Aſſignees makin 
«© any Compoſition with any Perſon or Perſons, 
© Debtors, 
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% Debtors, or Accountants to the ſaid. Bankrupt, 
« where the ſame ſhall appear neceſſary and rea- 
« ſonable. AND Also for us and in our Names, 
Places, and Steads reſpectively, and for our own 
«© Proper Uſes and Benefits reſpectively, to aſk, 
«© demand, ſue for, and receive of and from the 
«« Aſſignee or Aſſignees of the Eſtate and Effects 
of the ſaid Bankrupt, or whom elſe theſe Pre- 
„ ſents do, ſhall, or may concern, all and every 


« ſuch Sum and Sums of Money, as now is or 


« are, or which ſhall hereafter become due or 
© payable to us the ſaid Charles Jones and John Leigh 
« reſpeCtively, for our reſpective Dividends or 
« Shares of the Eſtate and Effects of the ſaid 
«« Bankrupt, on our faid reſpective Debts duely 
proved under the faid Commiſhon as aforefaid, 
c and on Receipt thereof for us and in our Names 
„eto ſign, ſeal, execute, and deliver, all and every 
„ ſuch good and ſufficient Receipts, Acquittances, 
„ Releaſes and Diſcharges to the faid Aſſignees, 
« as ſhall and may be lawful, fit and convenient 
«© to be done, and generally to do all and every 
&« ſuch further and other lawful Act and Deed, 
« Matters and Things in the Law, for the better 
« executing and diſcharging the Power and Au- 


«thority hereby given, as fully and amply to all 
*« Intents and Purpoſes, as we ourſelves or either. 


of us might or could do, if perſonally preſent, 
« and did the ſame; hereby ratifying, allowing, 
and confirming, all and whatſoever our faid 
Attorney ſhall or may lawfully do, or eauſe to be 
done, in and about the faid Premiſes, for the 
© better executing the Purpoſes aforeſaid, by Virtue 
* of theſe Preſents, In WirNess whereof we the 
*« ſaid Charles Jones and John Leigh have to theſe 
« Preſents ſet our Hands and Seals this | 


Pay of in the Lear of our Lord 1767.“ 
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Certificate of Conformity. - + + 


The Commiſſuners (g) Certificate to the Great Seal, 
that the Bankrupt hath conformed, in order to his 
being diſcharged from his Debts, 


To the Right Honourable Charles; Lord 
Camden, Baron of Camden Place, in 
the County of Kent, Lord High 
© Chancellor of Great Britain. | 


„We Thomas Nugent, John Fenſhawe, Champion 
* Branfil, Eſquires, Richard Mood and Thomas Life, 
„ Gentlemen, or the major Part of us whoſe | 
© Names are hereunto ſubſcribed and Seals ſet, 
the Commiſſioners named and authorized in and 
80 a Commiſſion of Bankrupt awarded and 
be 1 5 againſt Francis Gibbons, of &c. bearing 
% Date at Meſiminſter, the Day of 
in the Year of the Reign of our Sove- 


| * reign Lord George the Third, having begun to 
put the ſaid Commiſſion in Execution, and 


found that the ſaid Francis Gibbons did, before 
e the Date and ſuing forth of the ſaid Commiſ- 
„ ſion, and ſince (r) the 14th Day of May 1729, 


() This is uſually called“ The Bankrupts Certificate,” but 
we venture to recommend the Title we have given it aboye, as the 
more proper one. See fol. 235. 

(r) Stu. 5 Geo, 2. c. 30. S. 1. extends only to ſuch as became 
Banktupts atter the 14th Day of May 729, who are underſtood to 
be thofe againſt whom no Commiſſion of Bankrupt waz ſued out 
before that lime; and if the Certificate of the Commiſſioners does 


| not mention tne Party to have become Bankrupt after that Time, 


it ought to be diſallowed for that Cauſe z but it is, however, 
th ught fit and agreed, that before the Certificate be diſallowed, 


| ſome Proof be made by the Creditors of the Party's being Bankrupt 
| befire that Time, See the Reſolutions of the Judges upon the 


Statute of 4 & 5 Arn, c. 17, in Serjeant's Inn, in Chancery Las e, 
Dec, 3. 1796, Salt. 111. 112. Com. Dig. 539, 


8 become 
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become Bankrupt within the, true Intent and 
« Meaning of ſome or one of the Statutes made, 
c and now in Force concerning Bankrupts, Do 
« humbly certify to your Lordſhip, that the ſaid 
« Bankrupt did, on the Day of in 
te the Year of our Lord ſurrender himſelf to 
us, or the major Part of us, purſuant to No- 
« tice in the London Gazette, for that Purpoſe 
<< given, and did ſign or ſubſcribe ſuch Surrender, 
« and did ſubmit himſelf to be examined from 
«« Time to Time upon Oath, by and before us, 
or the major Part of us, and in all Things did 
« conform himſelf to the ſeveral Statutes made, 
« and now in Force concerning Bankrupts, and 
« particularly-to an Act made in the fifth Year of 
ce the Reign of his late Majeſty Ting George the 
& Second, intituled, An Act to prevent the com- 
ce mitting of Frauds by Bankrupts;“ whereupon 
« and for the better diſcovering of the Eſtate and 
Effects of the ſaid Bankrupt, and putting the ſaid 
« Acts and the ſaid Commiſhon in Execution, we, 
« or the major Part of us, have had three or more 
<« ſeveral Meetings upon the ſaid Commiſſion, for 
the Examination of theſaid Bankrupt, and cauſed 
« due Notice to be publiſhed in the London Ga- 
« zette of the Time and Place, when and where 
« we intended to meet for taking ſuch Surrender 
« and Examination, and for the ſaid Bankrupt's 
« delivering up his Eſtate and Effects, and all 
„Books, Papers and Writings relating thereto, 
« and for the Creditors of the ſaid Bankrupt to 
e prove their Debts before us at ſuch Sittings, at 
+ which Sittings the ſaid Bankrupt hath been ex- 
« amined from Time to Time upon Oath, by and 
« before us, or the major Part of us, according 
© to the Directions of the ſaid laſt mentioned 


„% Act; and we likewiſe gave Notice in the 


«© London 


J Ä 
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London Gazette of the Time and Place, when 
« and where we intended to meet for the ſaid 
« Bankrupt to finiſh his Examination before us, 
« and that ſuch of the Creditors who had not 
proved their Debts might at ſuch Sittings prove 
«© the ſame, and be preſent at the ſaid Bankrupt's 
„ finiſhing his ſaid Examination, and ſhew Cauſe 
© why we ſhould not make this Certificate in or- 
„ der for the ſaid Bankrupt's being diſcharged 
from all (s) his Debts, according to the ſaid laſt 
© mentioned Act; AND we further humbly cer- 
e tify unto your Lordſhip, that the ſaid Bankrupt 
© did, at the Time and Place appointed for his 
laſt Examination, attend us or the major Part 
of us, and finiſh his Examination before us, 
ce according to the Directions of the ſaid laſt men- 
** tioned Act, and that none of the Creditors of 
the ſaid Bankrupt, who have proved their Debts 
© before us, or the major Part of us, have ſhewn 
any Cauſe againſt our making this Certificate; 
AND we do further humbly certify unto your 
„ Lordſhip, that the ſaid Bankrupt hath upon 
% ſuch his Examination, made a full Diſcovery of 
* his Eſtate and Effects to us, or the major Part 
© of us, and in all Things conformed himſelf to 
the ſeveral Statutes made, and now in Force, 
* concerning Bankrupts, and particularly accord- 
{© ing to the Directions of the ſaid laſt mentioned 
Act; and that there doth not appear to us any 
„ Reaſon to doubt of the Truth of ſuch Diſco- 
every, or that the ſame is not a full Diſcovery of 
all the Eftate and Effects of the ſaid Bankrupt, 
AND we further humbly certify unto your Lord- 
** ſhip, that the Creditors whoſe Names or Marks 
© are hereunto ſubſcribed or ſet, are full four Parts 
ein five in (t) Number and () Value of the Cie li- 


(1) See fol. 248. (7) See fol. 235, 


S 2 ©« tors 
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<« tors of the above named Francis Gibbons, and they 
* are Creditors for not leſs than twenty Pounds 
ce reſpectively, and have duly proved their Debts 
« under the faid Commiſſion. Anp laſtly, we 
further humbly certify unto your Lordſhip, that 
<« jt doth appear to us upon due (2) Proof, that 
&« all the ſaid Creditors have already ſigned or ſet 
<« their Marks to this Certificate, ſignifying their 
« Conſent to ſuch Allowance as by the ſaid laſt 
&« mentioned Act is made to Bankrupts, and to 
ce this our Certificate, and to the ſaid Bankrupt's 
« Diſcharge from his Debts, in Purſuance of the 
&« ſaid Act. In WiITNEss whereof we, or the 
major Part of us, have hereunto ſet our Hands 
c and Seals this Day of in the Year 


« of our Lord 17 _ .” 
Champion Branfil, (L. S.) 
Richard Mood, (L. S.) 
Thomas Life, (L. S.) 


« We the Creditors of the above named Francis. 


4% Gibbons, whoſe Names are hereunto ſub- 
« ſcribed, do teſtify and declare our Conſent to 
« the Commiſſioners ſigning and ſealing the 
« above Certificate, and that the ſaid Bank- 
« rupt may have ſuch Allowance and Benefit as 
« are given to Bankrupts by the Act of Parlia- 
« ment laſt above mentioned, and that he be 
« diſcharged from his Debts in Purſuance of 
« the ſame AR.” 

Tohn Partridge. 

Charles Dennis. 

John Leigh. 

Mary Combes. 

Abraham Bentley, 

George Adams, for Self and Co, 

Thomas Pi/kes, for Edward Smith, 

by Letter of Attorney, 


(x) Viz, the following Affidavit of ſeeing the Creditors ſign the 
Corti ſicate. 
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If a Creditor at large of the Bankrupt ſhould 
happen to have his Body in Execution at his Suit, 
at the Time of iſſuing the Commiſſion, the Com- 
miſſioners will not admit ſuch Creditor to prov? 
any Debt under the Commiſſion ; but yet, if ſuch 


Creditor is apprehenſive that the Bankrupt will, 


by Reaſon thereof, obtain his Certificate, and 
thereby defeat him of his Execution, it is of Courſe 
for the Great Seal, upon proper Application, to 
order the Commiſſioners to admit ſuch Perſon a 
Creditor for the Purpoſe of aſlenting to or dif- 
ſenting from the Commiſſioner's Certificate of the 
Bankrupt's Conformity, ſuch Creditor waving all 
Benefit of Dividends under the ſaid Commiſſion. 
The Application to the Great Seal mult be by 


Petition to the following Efect : 


In the Matter of To the Right Honourable 
Francis Gibbons, Charl:s Lord Camden, &c. 
Bankrupt, Lord High Chancellor of 

Great Britain. 


«© The Humble Petition of George Campbell, Eſq. 
Sheweth, 


«'THAT in or about Hilary Term now laſt paſt, 
your Petitioner obtained Judgment, in his Ma- 


jeſty's Court of King's Bench, at WWeftminer, 


againſt the ſaid Francis Gibbons, for 5000!, Debt, 
beſides Coſts of Suit. 
* THAT on or about the Day of 

now laſt paſt, your Petitioner cauſed the ſaid 
Francis Gibbons to be taken in Execution on the 
ſaid Judgment, who now remains in the Cuſtody 
of the Marſhal of the Marſbalſea of the ſaid Court 
of King's Bench, in Execution of the ſaid Judg- 
ment at your Petitioner's Suit, 

S 3 & THAT 
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& THAT your Petitioner has very great Reaſon to 
apprehend that the Commiſſion of Bankrupt 
awarded and iſſued, and now in Proſecution againſt 
the ſaid Francis Gibbons, was taken out merely 


with a Deſign, and on Purpoſe to diſcharge the 


faid Bankrupt from the ſaid Execution, and by 
that Means to defraud your Petitioner of his ſaid 
Debt and Coſts, b 

«THAT under the Circumſtances of this Caſe, 
your Petitioner is adviſed that he cannot be ad- 
mitted to prove his Debt under the ſaid Commiſ- 
fon, without your Lordſhip's Order for that 
Purpoſe, and without your Petitioner waving all 
Benefit of Dividends made or to be made under 
the ſaid Commiſſion, 


«* Your Petitioner therefore moſt humbly 
prays your Lordſhip, that he may 
de at Liberty to prove his ſaid Debt 
under the ſaid Commiſhon, and that 
he may be admitt-d a Creditor for 
what he ſhall ſo prove, in order to 
enable your Petitioner to aſſent to, or 
diſſent from, the Allowance of the 
Commiſſioner's Certificate of the ſaid 
Bankrupt's Conformity; your Pe- 
titioner hereby waving all Benefit of 
any Dividend already declared or 
made, or which ſhall hereafter be de- 
clared or made to the Creditors under 
the ſaid Commiſſion. 


And your Petitioner ſhall ever pray, &c.“ 
Fu bs 
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Affidavit of ſeeing Creditors of Bankrupt fign their 
Conſent to Certificate, to be produced to, and ſigned by 
the Commuſſuners, 


| In the Matter of 
In Chancery, Francis Gibbons, 
Bankrupt. 


c Peter Quin of, &c. maketh Oath, that he 
« did fee John Partridge of &c. [deſcribe him ac- 
* cording to his Addition in the Depoſition of his Debt } 
* Charles Dennis of &c. [the ſame] John Leigh 
* of &c. [the ſame] ſeverally ſubſcribe their te- 
© ſpective Names to a Conſent, at the Foot of a 
certain Inſtrument in Writing, intended to be 
« a Certificate under the Hands and Seals of the 
«© major Part. of the Commiſſioners named and 
authorized in and by a Commiſſion of Bank- 
& rupt awarded and iſſued out againſt Francis 
Gibbons, of &c. that he the ſaid Francis Gibbons 
% hath in all Things conformed himſelf to the 
5 ſeveral Statutes made, and now in Force con- 
& cerning Bankrupts, whereby they do ſeverally 


© teſtify and declare their Conſent to the aid 


« Commiſſioners ſigning and ſealing the ſaid Cer- 
ce tificate, and that the faid Bankrupt may have 
& fuch Allowance and Benefit as are given to 
« Bankrupts by an Act of Parliament paſſed in 
e the fifth Year of the Reign of his late Majeſty 
„King George the Second, intituled, ** An Act to 
© prevent the committing of Frauds by Bank- 
te rupts,” and be diſcharged from his Debts in 
*« Purſuance of the ſaid Act.“ 


Sworn at the Public Office, &c. Peter Quin. 
84 The 


392 Certificate, 


The Affidavit where two Perſons ſaw the Creditors 
n. 


« Thomas Andrews of & c. and Nathaniel Otben of 
&c. ſeverally make Oath as follows: and firſt 
this Deponent Thomas Andrews for himſelf ſaith, 
that he this Deponent did ſee (the Names, Places 
of Abade, and Additions of ſuch Creditors as ſigned 
according to their Depoſitions as before,) ſeverally 


ſubſcribe their reſpective Names &c. (as in the 


above Affidavit) and this Deponent Nathaniel 
Owen for himſelf ſaith, that he did ſee [a Creditor] 
ſubſcribe his Name to the ſaid Conſent.” 
S 0 Thomas Andrews, 
93 Nathaniel Owen, 
The Certificate being engroſſed on a treble 
ixpenny ſtamp'd Peice of Parchment, the Credi- 
tors having ſigned their Conſent thereto, and on 
Affidavit of ſeeing them fign ſuch Conſent being 
made, the Commiſhoners muſt be ſummoned by 
the Meſſenger to meet in order to ſign and ſeal the 
taid Certificate; at which Meeting they alſo ſign 
this Memorandum, 


Memorandum / the Commiſſioners certifying the 
Bankrupt's Conformity, 


At, &c. 


« Be it remembered, that we who have hereunto 
ſubſcribed our Names, being the major Part of 
the Commiſſioners named and authorized in and 
by a Commiſſion of Bankrupt, awarded and iſſu- 
ed, and now in Proſecution, againſt Francis Gib- 
bons, of &c, did meet the Day and Year, and 1 

the 


VI#) 
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the Place abovementioned, and examined the 
Proceedings under the ſaid Commiſſion, and find- 
ing that full four Parts in five of all the Creditors 
who have proved Debts under the ſaid Commiſ- 
ſion, whoſe reſpective Debts amount to twenty 
Pounds or upwards, have ſigned their Conſent to 
our certifying to the Lord High Chancellor of 
Great Britain, that the ſaid Francis Gibbons had 
conformed himſelf to the ſeveral Statutes made, 
and now in Force concerning Bankrupts, as ap- 
pears by Affidavit exhibited before us; we there- 
upon ſigned ſuch Certificate.” Champion Branfil. 
| Richard Mad. 
Thomas Life. 

The Certificate, together with the Affidavit, 
and alſo Letters of Attorney, (if any ſuch there 
be) muſt be lodged with the Secretary of Bank- 
rupts, who will thereupon. give the Meſſenger 
an Authority to the Printer of the Gazette, to in- 
ſert an Advertizement therein, ſignifying that 
** the acting Commiſſioners have certifyed to the 
Great Seal, that the Bankrupt hath-cenformed, 
and that the Certificate will be allowed and 
** confirmed, unleſs. Cauſe ſhewn to the contrary, 
within twenty-one Days from the Date of the 
* {aid Advertizement,” 

In the mean Time the Bankrupt muſt make an 
Affidavit to the following Effect. 


Bankrupt's Afidavit of having obtained his Creditor's 
Conſent to the Commiſſioners, their certifying bis 
Conformity, fairly and without Fraud. 

In the Matter of 


„„ of 4 
4 Aue. GLODONS, 


In Chancery, 


Bankrupt. 
& Francis Gibbons of Ste. the Pe: ſon ag ainſt whom 
5 1 : 


* A f _ as th I VV td 
66 2 Co 111i. a7 La 1)-M1 de ID Aal ( and 
* 1 . 3 


„ —— Fe" 
2 


392 Certificate, 


The Affidavit where two Perſons ſaw the Creditors 


En. 


c Thomas Andrews of & c. and Nathaniel Otben of 


&e. ſeverally make Oath as follows: and firſt Þ 


this Deponent Thomas Andrews for himſelf ſaith, 
that he this Deponent did ſee (the Names, Places 
of Abade, and Additions of ſuch Creditors as ſigned 
according to their Depoſitions as before,) ſeverally 
ſubſcribe their reſpective Names &c. (as in the 


above Afſidavit) and this Deponent Nathaniel] 


Owen for himſelf faith, that he did ſee [a Creditor] 
ſubſcribe his Name to the ſaid Conſent.” 
Sai Be Thomas Andrews, 
N Nathaniel Owen, 
The Certificate being engroſſed on a treble 
ſixpenny ſtamp'd Peice of Parchment, the Credi- 
tors having ſigned their Conſent thereto, and on 
Affidavit of ſeeing them fign ſuch Conſent being 
made, the Commiſhoners muſt be ſummoned by 


the Meſſenger to meet in order to ſign and ſeal the | 


taid Certificate; at which Meeting they alſo fign 
this Memorandum, 


Memorandum of the Commiſſioners certifying the 


Banirupt's Conformity, 
At, &c. 


« Be it remembered, that we who have hereunto 
ſubſcribed our Names, being the major Part of 
the Commiſſioners named and authorized in and 
by a Commiſſion of Bankrupt, awarded and iſſu—- 
ed, and now in Proſecution, againſt Francis Gib- 
bons, of &c, did meet the Day and Year, and ot 
the 


[ors 
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the Place abovementioned, and examined the 
Proceedings under the ſaid Commiſſion, and find- 
ing that full four Parts in five of all the Creditors 
who have proved Debts under the ſaid Commiſ- 
ſion, whoſe reſpective Debts amount to twenty 
Pounds or upwards, have ſigned their Conſent to 
our certifying to the Lord High Chancellor of 
Great Britain, that the ſaid Francis Gibbens had 
conformed himſelf to the ſeveral Statutes made, 
and now in Force concerning Bankrupts, as ap- 
pears by Affidavit exhibited before us; we there- 
upon ſigned ſuch Certificate.” Champion Branfil, 
Richard Mad. 
Thomas Life. 

The Certificate, together with the Affidavit, 
and alſo Letters of Attorney, (if any ſuch there 
be) muſt be lodged with the Secretary of Bank- 
rupts, who will thereupon. give the Meſſenger 
an Authority to the Printer of the Gazette, to in- 
ſert an Advertizement therein, ſignifying that 
the acting Commiſſioners have certifyed to the 
Great Seal, that the Bankrupt hath-cenformed, 
and that the Certificate will be allowed and 
** confirmed, unleſs Cauſe ſhewn to the contrary, 
within twenty-one Days from the Date of the 
* {aid Advertizement.“ 

In the mean Time the Bankrupt muſt make an 
Affidavit to the following Effect. 


Bankrupt's Afidavit of having obtained his Creditor's 

| Conſent to the Commiſſioners, their certifying his 
Conformity, fairly and without Framll. 

In the Matter of 

Francis Gibbons, 


I Chancery, | 
5 nkrupt. 


& Francis Gibbons of cc. the Pe ſon ag ainſt whom 
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394 Eertificate, 

& jſſued, and now in Proſecution, MAKETH 
< OaTH, that the Certificate bearing Date the 
Wen! 0 of ? 1767, under the Hands 
and Seals of Champion Branfil, Eſquire, Richard 
% od, and Thomas Lift, Gentlemen, whereby 
e they have certified to the Right Honourable 
« Charles Lord Camden, Baron of Camden Place, 
cin the County of Kent, Lord High Chancellor 
« of Great Britain, that he this Deponent hath 
4 in all Things conformed himſelf according to 
<« the Directions of an Act of Parliament made 
and paſſed in the fifth Year of the Reign of his 
«© late Majeſty King George the Second, intituled, 
« An Act to prevent the committing of Frauds 
ve by Bankrupts,” and the Conſent of all this De- 
*< ponent's Creditors, who have ſet their Names 
« or Marks at the Foot of the ſaid Certificate, 
that the ſaid Commiſſioners may fign and ſeal 
« the ſame, and that this Deponent may have 
«© ſuch Allowance and Benefit as are given to 
% Bankrupts by the ſaid Act, and be diſcharged in 
« Purſuance thereof, was obtained fairly and 


« without Fraud.” 
Sworn at the Public Office, &. Francis Gibbons, 


This Affidavit being laid before the Great 
Seal, and no Cauſe ſhewn within the faid twenty- 
one Days againſt the Allowance of the Certifi- 
cate, the Lord Chancellor will allow the ſame, 
by the following Subſcription on the ſaid Certifi- 


cate; 


| Day of 1767. 
&« ]Yhereas the uſual Notice hath been given in 
the London Gazette, of the Day of 


laſt, and none of the Creditors of the 
above named Francis Gibbons have ſhewn any 
Cauſe to the c ntrary: I do allow and confirm 
this Certificate.“ Camden C. 


Allignces. | 
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As the Aſſignees may find it neceſſary to call 
the Creditors together, in order to enable them 
to make a ſpeedier Dividend of the Bankrupt's 
Eftate, the Advertizement and Authority in Pur- 
ſuance thereof ſhall be our next Precedents. 


The Advertizement, 


The Creditors who have proved their Debts 


under a Commiſſion of Bankrupt awarded and 
iſſued againſt Francis Gibbons of, &c. are deſired to 
meet the Aſſignees of the ſaid Bankrupt's Eſtate 
on the Day of next at 

of the Clock in the at 

in order to aſſent to, or diſſent from, the ſaid 
Aſſignees commencing, proſecuting, or defending 


any Suit or (w) Suits at (x) Law or in Equity,. 


for Recovery of any Part of the ſaid Bankrupt's 


Eſtate and Effects; and allo to their compounds. 
ing, ſubmitting to Arbitration, or otherwiſe agree- 


ing, any Matter or Thing relating thereto, and on 
other ſpecial Affairs.“ 

The above Advertizement is by Virtue of Stat. 
5 Geo. 2. c. 30. S. 34. 25. 38. and Lord (y) 
Hardwicke ſaid, that there was no Color to fay, 


that where only four Creditors were preſent at a 


Meeting, to conſider whether they ſhould carry 
on a Suit againſt a Debtor to the Bankrupt's 
Eſtate, that they could give the Aſſignees a gene- 
ral Power by Writing f 


(ww) See next Folio. 
(x) 2 Black. Com. 486. 
D All. Rep. 91. pl. 39. 


8 6 proſecute 


igned for that Purpoſe, to 
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proſecute ſuch Suits, as they in their Diſcretion 
ſhould think fit, by Virtue of Stat. 5 Geo. 2. 
c. 30. S. 38. but that the Aſſignees muſt have a 
Meeting of Creditors, upon Notice given for that 
Purpoſe in the London Gazette, to conſider of each 
rarticular Suit, or each particular Caſe for Arbi- 
tration, before they can proceed in them. 

Lord (z) Hardwicke ſaid, that though the Acts 
of Parliament relating to Bankrupts did only 
direct the Aſſignees to advertiſes a Meeting of 
Creditors in Relation to commencing Suits, and 


for particular Purpoſes, yet the Aſſignees were 


very much to be commended for advertiſing 
Meetings upon any other extraordinary Occaſion 
that concerned the Creditors, becauſe where they 
were numerous, there was no Way ſo good to 
collect the whole Body together. 

Lord (a) Hardwicke ſaid, that where Aſſignees 


give Notice purſuant to the above Statute of 


5 Geo. 2. that there would be a Meeting of the 
(Creditors, in order to accept of a Compoſition, 
that they had done every Thing which the Ack 
of Parliament preſcribed on Meetings for Com- 
poſitions of Debts, and that if ſome of the Cre- 
ditors did not think proper to come, it was their 
own Faults, and that thoſe who were preſent 
had a Right to bind the whole, if the Majority 
in Value at the Meeting were of Opinion to ſign 
the Compoſition. 


(2) th, Rep. 253. 
(a) Ak, Rep, 107. 
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Memorandum of the Meeting of the Creditors; 
At, &e. 


„% BE IT REMEMBERED, that we whoſe Names 
are hereunto ſubſcribed being the mojor Part in 
Value of the Creditors who have proved our 
Debts under the Commiſion of Bankrupt award- 
ed and iſſued againſt Francis Gibbons, preſent at the 
Place and Time abovementioned, purſuant to an 
Advertizement in the Landon Ganetty of the 
Day of laſt ** in order to aſſent to, or 
e difſent from the Aſſignees choſen under the 
© ſaid Commiſſion, their commencing, profecut- 
ing or defending any Suit or Suits at Law or in 
Equity, for Recovery of any Part of the faid 
«© Bankrupt's Eſtate or Effects, and alſo to their 

* compounding, fubmitting to Arbitration or 
© otherwiſe agreeing to any Matter or Thing re. 
* lating thereto, and on other ſpecial Affairs; ; 
and alſo purſuant to the Statute in ſuch Cafe 
lately made and provided, do conſent and agree 
that the Aſſignees under the ſaid Commiſſion {hall 


[ ere ſet out what Refolut! 'ons the Creditors came to, 


and what Directions they give the Aſſignees,” ] 


Sales (+) before the Commiſſioners. 


As the Eſtates of Bankrupts are frequently ſold 
efore the Commiſſionets, the Solicitor may ex- 
pet to find {ome Precedents on that Occaiion, 
the moſt uſeiul of which ſeem to be the follow- 
ing ones. 


(5) See fol. 189. 190. 


Advertizement 


398 Saleg before the Commiſſioners, 


Advertizement for the London Gazette. 


“ To be ſold by Auction, before the major Part 

of the Commiſſioners named and authorized in 
and by a Commiſſion of Bankrupt awarded and 
iſſued, and now in Proſecution, againſt Francis 
Gibbons of, &c. at the Guildhall of the City of 
London, on Thurſday the Day of Juby next, 
between the Hours of 4 and 6 o'Clock in the 
Afternoon ( Here ſet out a Deſcription of the Premiſes 
intended to be ſold.) For further Particulars in- 
quire of [the Clerk to the Commiſſion. - 
- On the Day of Sale, having given each of the 
Commiſſioners a Particular and Conditions (c) 
of Sale, they proceed, as is uſual in ſuch Caſes, 
five Minutes is allowed for bidding on each Lot, 
and whenever a Perſon bids, he muſt fign his 
Bidding if required; when the Sale is over, a 
Memorandum thereof is ſigned by the Commiſ- 
fioners, 


Memorandum en Sale of an Eſtate before the 
Commiſſioners. 


At, &c, 


« Memorandum, that we, whoſe Names are 
* hereunto ſubſcribed, being the major Part of 
«© the Commiſhoners, named and authorized, in 
and by a Commiſſion of Bankrupt, awarded and 
e iſſued, and now in Proſecution againſt Francis 
& Gibbons of, &c. met the Day and Year, and at 
ce the Place aboveſaid, purſuant to Notice in the 
London Gazeite, for Sale of the ſaid Bankrupt's 
6 real Eftate, conſiſting of (Here ſet out a particu- 


(e) In theſe Conditions, the Comm ſſoners ſtand for the Aue- 
tionecr, auc the Aflignces for the Ownei of the Eſtate, 


lar 


r n 


Sales Before the Commiſſioners. 399 


&« Jar Deſcription of what is intended to be fold, ac- 
& cording-to the Aduertixement. 
Memorandum, the above Eſtate was put up 
ti to Sale at the Sum of when Fobn Dal- 
| * rymple of London Merchant, bid the Sum of 
6 for the ſaid Eſtate, and no Perſon, (tho? 
c there were ſeveral Bidders,) bidding more for 
a the fame, we declare the ſaid hn Dalrymple 


! «© Purchaſer of the ſaid Eſtate, at the faid Sum 

| « of * Thomas Nugent. 
Richard Ii cod. 
Thomas Life. 


If there ſhould happen to be no Bidder, the 
Commiſſioners will ſign the following Memoran- 
dum. 
Memorandum, that the above Eſtate was put 
up to Sale at the Sum of and we the 
* ſajd Commiſhoners attended from the Hours of 
four O'Clock to fix in the Afternoon, and no 
Bidders appearing to bid for the fame, the 
) © Bidding was thereupon diſmiſled.” 

Thomas Nugent. 
Richard Mood. 
Thomas Life, 


Joint and ſeparate Debts. 


As the Court of Chancery hath (4) declared, 
that the Commiſſioners have no Power of admit- 
ing ſeparate Creditors, to prove Debts under a 
joint Commiſſion, without the Sanction of the 
Great Seal, we will here lay before the Reader the 
proper Petition, when ſuch Application is ne- 


ceſſary. 


(4) 4th, Rep, 68. pl. 23. 


In 


400 Joint and ſeparate Debts, 
& Tn the Matter of To the Right Honourable 


Francis Gibbons, Charles Lord Camden, &c. 
and AdamPierce, Lord High Chancellor of 
Bankrupts. Great Britain. 


The humble Petition of Humphrey Par/low,of Sc, 
on Behalf of himſelf, and the Reſt of the ſepa- 
rate Creditors of the ſaid Adam Pierce, 


Sheweth, 


& That on or about the Day of laſt 
a joint Commiſſion of Bankrupt under the Great 
Seal of Great Britain, was awarded and iflued 
againſt the ſaid Francis Gibbons and Adam Pierce, of 
London, Merchants and Copartners, and they 
were thereupon declared Bankrupts accordingly, 
and their Eſtates and Effects, as well joint as ſe- 
parate, have been aſſigned to an Aſſignee or Aſ- 
ſignees, duly choſen under the ſaid Commiſſion, 
without diſtinguiſhing or dividing the joint Effects 
from the reſpective ſeparate Eſtates of the ſaid 
Pankrupts, 

% That the ſaid Francis Gibbons and Adam Pierce, 
againſt whom the ſaid joint Commiſſion was 
awarded and iſſued were, before the Date and 
ſuing forth of the ſaid Commiſſion, and ſtill ate 


juſtly indebted to your Petitioner, and others, on 


the ſaid Bankrupt's reſpective ſeparate Accounts, 
in very large Sums of Money, as well for Mounies 


lent and advanced to the {aid Francis Gibbons and 


Adam Pierce reſp: tively, by your Petitioner, as 
on oiner Accounts, 

© That the jail Bankrupts, at the Time of iſſuing 
the ſa Commiliion, were refpeAively poſſoſſed 
of, or otherwite entitled 140, a very conſide able 
periG1ai Eltate in their own Right, and your Pe- 
LILIUNCT 
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titioner is adviſed that ſuch ſeparate Eſtates are 
firſt liable to Payment of the ſeveral and reſpective 
ſeparate Debts of the ſaid Bankrupts. 

* That under the Circumſtances of this Caſe, your 
Petitioner, and other ſeparate Creditors of the ſaid 
Bankrupts, cannot be admitted to prove their 
ſeveral and reſpective ſeparate Debts under the 
ſaid joint Commiſſion, fo as to bind the reſpective 
ſeparate Eftates of the ſaid Bankrupts, for the 
Benefit of your Petitioner, and the Reſt of the 
ſeparate Creditors of the ſcid Bankrupts, without 
your Lordſhip's Order for that Purpoſe, 


« Your Petitioner therefore moſt humbly 
prays, that your Lordſhip would be 
pleaſed to order, that your Petitioner, 
and the Reſt of the ſeparate Creditors 
of the ſaid Bankrupts, may be at Li- 
berty to prove their ſeveral and reſpectlve 
ſeparate Debts under the ſaid joint Com- 
miſſion, and that it may be referred to 
the major Part of the Commiſſioners 
named and authorized in and by the ſaid 
Commiſſion, to take diſtinct Accounts 
of the ſeparate Eſtates of the ſaid Bank- 
rupts reſpectively, for the Benefit of their 
ſaid ſeveral and reſpective ſeparate Cre- 
ditors, and that the Coſts of this Appli- 
cation, and taking ſuch Accounts, be 
paid and borne out of the reſpective ſe- 
parate Eſtates of the ſaid Bankrupts, or 
that your Lordſhip would make ſuch 
other Order in the Premiſes, for the Re- 
lief of your Petitioner, as to your Lord- 
ſhip ſhall ſeem meet. 


And your Petitioner ſhall ever pray, &c.“ 


The 


4.02 Joint and ſeparate Debts, 


The following Memorandum ſpeaks for itſelf, 
and ſeems proper in this Place, 


Pemorandum of an Annuitant*s being admited 
4 Creditor purſuant to Order. 


At, &c. 


BE IT REMEMBERED, that, 
| © purſuant to an Order of the 
* Right Honourable Charles Lord Camden, &c. 
Lord High Chancellor of Great Britain, made 
© the Day of June 1767, Ezekiel Garrick 
& (appearing this Day before the major Part of 
the Commiſſioners named and authorized in 
* and by a Commiſſion of Bankrupt awarded and 
* iſſued, and now in Proſecution againſt Franci; 
* Gibbons, of &c.) made his Election to come in 

as a Creditor for the Value of 
Richard Hard, the Annuity in the ſaid Order 


Thomas Nugent. 


© mentioned, upon the ſeparate Þ 
« Eſtate of the ſaid Francis Gibbons; and the ſaid Þ 
** Commiſſioners proceeded in the Preſence of the 
« ſaid Ezekiel Garrick and his Solicitor, and the] 
* Aſſignees and ſeveral of the Creditors, to make 
© an Eſtimate of the Value of the ſaid Annuity, Þ 
and upon hearing what was alledged on both Þ 
Sides, and upon Conſideration of the Matter, 


© the ſaid Commiſſioners valued the ſaid Annuity 
* at four Years Purchaſe, amounting to the Sum 


of 100/, whereupon the ſaid Ezekiel Garrick F 
„Was admitted a Creditor for Þ 


Thomas Life, 
© to the ſaid Order.“ 


e the ſaid Sum of 100. purſuant F 


Ezekiel Garrich, 
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In Fol. 277. we obſerved on a Precedent of 
An Act of Bankruptcy, as concerted by the 


„ Bankrupt F 


tſelf, 


nited 


that, 
f the 
&c. 
made 
wrrick 
rt of 
d in 
| and 
ancis 
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rate 
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403 
* Bankrupt himſelf;” the ſame Writer gives us 
Occaſion to make another Obſeryation in this 
Place. He ſays, that an Order of Dividend at 
the third Sitting may be looked on as an unpre- 
e cedented Thing, and as never done; becauſe 
« the Ack ſays, after four Months, and within 
&« twelve Months, a Dividend ſhall be made, &c 
« but it does not ſay it hall not be made _ 
and then goes on with a ſtrange Sort of Reaſoning 
to ſhew that a Dividend may and ought to be made 
at the third Sitting. Lord (e) Hardwicke ſaid, 
that an Attempt to make the Court Judges in 
© what Manner the Eſtate and Effects of a Bank- 
e rupt ſhould be diſtributed before the Expiration 
* of four Months from the Date of the Commiſ- 
*© fion, was abſolutely an Attempt to change the Me- 
* thad chalked out by the Af, and ought to meet with 
& the utmoſt Diſcouragement ; for that Time is 
« given to all Creditors to come in, and if they 


might be hindered from coming in, before the 


— « four Months, it might be made a Trick to cou- 
tne 


n TE. LY _—_ , 


« zen (f) them.” 

We preſuming the Aſſignees not willing to 
make a Dividend even after the Expiration of 
twelve Months, from the iſſuing. of the Commiſ- 
fion, will here ſet down the Form of 


Notice from Commiſſioners to Aſſignees to make a 
Dividend, 


& You are hereby required to attend us, whoſe 
* Names are hereunto ſubſcribed, or the major 


Part of the Commiſhoners named and autho- 


“ rized, in and by a Commiſſion of Bankrupt 
« awarded and iſſued, and now in Proſecution, 


(e) Atk. Rep, 107. 
Ya Chanc, Caſ, 191. : 
ce againſt 


„ againft Francis Gibbons, of &c, on the D; 
66 of at the Guildhall of the City of Lond 
* to ſhew Cauſe why Notice has not been give 
e by you for making a Dividend of the Eſtat 
and Effects of the ſaid Bankrupt, according t 
* the Act of Parliament in that Caſe made an 
s provided, which if you fail of doing, a Meet. 
ing will be forthwith appointed by us, who: 
Names are hereunto ſubſcribed, or tlie major 
«« Part of the ſaid Commiſſioners in and by thi 
„above Commiſſion named and authorized, fo 
you to produce your Receipts and PaymemFemm 
** touching the fame, and to make a Dividend mm 
© {uch Part of the faid Eſtate and Effects, as ſhall$'2W I 
* appear to be remaining in your Hands. Datei Wine 


the ſ⸗ 
tors 
unde 
to CO 
will 


dend 


i6 BE 
creun 


ce this Day of 1797. de Pl 
vide 

* To Jabn Par tridge and Thomas Nugent. 5anKr 
& Charles Dennis, Aſſig- John Fenſhawe, get! 
& nees of the Eſtate and Thomas Life, John! 
Effects of Francis Gib- Eſtate 
ee bons, Bankrupt.” Low | 
| ail th 

This Notice the Aſſignees are to give by the | ireac 
following Advertizement in the Gazette, . * 
ed ut 

purſu 

The Advertizement. line c 

| CES 


«© The Commiſſioners named and authorized in! Il a 
and by a Commiſſion of Bankrupt, awarded and who 
„ illued, and now in Proſecution, againſt Franci niſſi 
** Gibbons, of &c+ intend to meet on the (g) $83 
„Day of next, at o'Clock in the 
"9 noon, at Guildhall, Linden, in order to 
make a Dividend of the Eſtate and Effects of Þ 

(2) Three Weeks Notice at leaſt muſt be given. ; 10 — 

ce the 
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the ſaid Bankrupt, when and where the Credi- 
tors who have not already proved their Debts 
under the ſaid Commiſſion, are hereby required 
n given to come prepared to prove the ſame, or they 
Elia: will be excluded the Benefit of the ſaid Divi- 
ding u dend.“ 


de an | ITE 
| Meet Order of Dividend by Admiſſion, 
whoſ: At, &c, | 
2 Major A 
by 1 '© BE IT REMEMBERED, that we whoſe Names are 
ed, creunto ſubicribed, being the major Part of the 


mem Nommiſſioners named and authorized, in and by a 
end Commiſſion of Bank rupt, awarded and iſſued, and 
1s hz Now in Proſecution, againſt Francis Gibbons, of &c. 
Date zving met together the Day and Year, and at 
de Place above mentioned, in order to make a () 
Dividend of the Eſtate and Effects of the ſaid 
Agent. inkrupt, purſuant to Notice given in the Landon 
awe, Naxette for that Purpoſe; and it being admitted by 
fo ohn Partridge and Charles Dennis, Aſſignees of the 
Eſtate and Effects of the ſaid Bankrupt, that they 
now have ſufficient Money in their Hands to pay 
the Creditors of the ſaid Barkrupt, who have 
y the already proved their Debts under the ſaid Com- 
Erniſfon, 145 in the Pound for every Pound fo prov= 
Id under the ſaid Commiſſion; we do therefore, 
purſuant to the ſaid Admiſſion, and at the Deſire of 
ne Creditors, order and direct that the ſaid Aſſig- 
ees do forthwith pay and divide unto and amongſt 
ed in all and every the Credi:ors of the ſaid Bankrupt, 
d and vho have proved their Debts under the ſaid Com- 
ranci miſſion, 143 in the Pound in Proportion to their 
ſeveral and reſpective Debts.” 


* 8 = 3 n 


n the Champion Branfil, 
er to Richard Mood. 
ts of F Themas Life. 


(5) Tf it be for a ſecond, further, or final Dividend, it muſt be 
© '9 expreſſed, 


* the If 
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If a Creditor will make an Affidavit that he 
hath not read the Gazette, he will be admitted Ci) 
upon the common Equity of the Court of Chan- 
cery, ſo as not to diſturb (4) the former Dividend, 
and by that Means muſt in the firſt Place, be 
brought up equal to the Creditors under the firſt 
Dividend, before the Commiſſioners can pro- 
ceed to make a ſecond. a 

The meaning of not diſturbing a Dividend 
already made, is this : 

Suppoſe a Bankrupt's Effects amount in the 
whole to 6001. clear of all Charges, and he owes 
1500. and gool, only are proved; the Commiſ- 
ſioners knowing of no other Debts, order a Divi- 
dend of ten Shillings in the Pound, this Dividend 
will amount to 450/. ſo that there will be remain- 
ing in the Aſſignees Hands, after Payment there- 
of, only_150/1. and if afterwards other Creditors 
come in to the Amount in Value of Goo. ſuch 
Creditors will looſe 150/. becauſe there will be 
but five Shillings in the Pound remaining to pay 
them, inſtead of ten Shillings, and theſe Credi- 
tors have no Right to diſturb the former Dividend, 
or to oblige the other Creditors to refund any 
Part of the ten Shillings in the Pound, received 
by them on their ſeveral and reſpective Debts ; 
but if on a ſecond Dividend, it appears that the 
Aſſignees have ſufficient in their Hands to pay 
thoſe Creditors who have proved their Debts ſince 
the fiſt Dividend ten Shillings in the Pound; in 
ſuch Caſe they are to receive an equal Dividend 
with thoſe Creditors who firſt proved their Debts, 
before any ſecond or further Dividend is made to 
the Creditors in general. 


(i) 4th, Rep. 209. 
(4) See fol. 116. 117. 
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In the Matter of To the Right Honourable 
Francis Gibbons, the Lord High Chancellor 
Bankrupt. of Great Britain. 


The humble Petition of Robert Martin, of, &c. 
Sheweth, . 


« That the ſaid Francis Gibbons on or about the 
Day of 1767, became Bankrupt, 
and a Commiſhon of Bankrupt dated the ſaid 
Day of was awarded againſt him, and 
he was declared Bankrupt accordingly, and John 
Partridge, of &c. and Charles Dennis, of &c. were 
luly choſen Aſſignees of his-Eftate and Effects. 
«© That there was at the Time of the Date and 
ſuing forth of the ſaid Commiſſion, due to your 
Petitioner from the faid Bankrupt the full and 


uſt Sum of 200/, of lawful CT of Great 
Britain for Principal and Intereſt by Virtue of a 
Bond or Obligation, bearing Date the Day 


f 1767 under the Hand and Seal of 
he ſaid Bankrupt, for which ſaid Sum of 200/, 
our Petitioner hath not, nor hath any other Per- 
on or Perſons for his Uſe, or for the Uſe of 
ny other Perſon or Perſons, to the Knowlege or 
zelief of your Petitioner, had or received any 
ecurity or Satisfaction whatſoever, ſave and ex- 
ept the ſaid Bond. 

That your Petitioner having been of late very 
nuch abroad, hath had no Opportunity of read- 
ng the Gazette, as by Affidavit (I/) annexed ap- 


(!) This Affidavit muſt be in the common Form, and the Credi- 
Ir muſt ſwear that “ he hath not read the Gazette in which any 
' Advertizement was infected, to the Crelitor's Belief, relative t 
' the Commiſſion of Bankrupt awarded againſt the ſaid Fra cis 
Gibbons,” or to the like Effect. 


pears; 
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pears; whereby your Petitioner hath neglected 
to prove his ſaid Debt under the ſaid Commiſ- 
ſion. 

Sat a Dividend hath been made of the ſaid 
Bankrupt's Eftate and Effects, of fourteen Shil- 
lings in the Pound. 

bat on the Day of laſt, there 
was a Meeting of the Commiſſioners, in order to 
the making a ſecond Dividend of the ſaid Bank- 
rupt's Eſtate, at which Meeting your Petitioner 
was admitted to prove his ſaid Debt of 200. but 
there being ſeveral Claims undetermined, and the 
Aſſignees not being prepared to paſs their Ac- 
counts, the making a ſecond Dividend of the ſaid 
Bankrupt's Eſtate and Effects was adjourned to 
the Day of - next, | 

& That your Petitioner hath by his Solicitor ap- 
plied to the Aſſignees to be paid the Dividend of 
his ſaid Debt equal with the other Creditors 
(who have received their Dividend of fourteen 
Shillings in the Pound) out of the Money that 
Mall appear to be remaining in their Hands; 
but they inſiſt that they cannot pay your Peti- 
tioner after that Rate in the Pound, on your 
Petitioner's Debt. 


« Your Petitioner therefore, moſt humbly 
prays your Lordſhip that the Aſſignees 
of the {aid Bankrupt's Eſtate and Ef- 
fects, may pay to your Petitioner his 
proportionable Dividend of the ſaid 
Eftate and Effects, in Reſpect of his 
Debt lo proved as aforeſaid, equal with 
the Creditors alieady paid, 


And your Petitioner ſhall ever pray, &c.“ 


Order 


+ B 
* Ord, 
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Order for a further Dividend. 


At, &c, 


„BE IT REMEMBERED, [as 2 (fol. 405.) ts 
for that Purpoſe,” then go on thus: And it ap- 
*< pearing to us, that by an Order of Dividend 
made the Day of laſt, the Aſſignees 
under the ſaid Commiſſion admitted that they 
then had ſufficient Money in their Hands to pay 
++ all the Creditors of the ſaid Bankrupt, who had 
proved their Debts under the ſaid Commiſion, 
14s in the Pound, for every Pound fo proved 
under the ſaid Commiſſion, the ſaid Commiſſi- 
© oners did therefore, purſuant to the ſaid Ad- 
** million, and at the Deſire of the Creditors, 
order and ditect that the Aſſignees ſhould pay 
and divide unto and amongſt all and every the 
+ Creditors of the ſaid Bankrupt, who had proved 
their Debts under the ſaid Commiſſion 14s in 
the Pound, in Proportion to their ſeveral and 
{+ reſpective Debts. And it being admitted, &c. 
as before (fol. 505) to the End, (except the Sum 
, divided) |” 

Thomas Nugent. 

Champion Branfil. 

Thomas Life, 


Order for à final Dividend. 
At, &c. 


BE Ir REMEMBERED, [as befor? in the 
* Order of Dividend by Admiſſion, aid for a 
further Dividend) And it allo further ap- 
* pearing to us, by the Accouit of John Par- 
'* :714ge, one of the ſaid Aſſignees this Day exhi- 
* bited to us upon Oath, (Clarles Dennis, the 

"0 % Other 
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other Aſſignee, not having received or paid any 
« Part of the ſaid Bankrupt's Eſtate and Effects, 
as alſo appears to us upon the Oath of the ſaid 
&« Charles Dennis) that the Sum total of the ſaid 
« Bankrupts Eftate fince got in and received by 
«them, doth amount to the Sum of 
„ which being added to the ſaid Sum of 
© make together the Sum of And it 
c alfo appearing to us, by the Account of the ſaid 
« Fohn Partridge, and alſo by a Certificate of 
« Thomas Cuddon, Eſq. one of the Maſters of the 
<« High Court of Chancery, bearing Date the Day 
NE 17 of his having ſettled and 
«© taxed a Bill of Fees and Diſburſements of 
«© Fames Browne, Clerk to the ſaid Commiſſion, at 
© the Sum of and by another Certificate 
of H. M. Eſq. another of the Maſters of the 
&« ſaid Court of Chancery, bearing Date the 
c Day of 17 of his having ſettled 
«© and taxed another Bill of Fees and Diſburſe- 
«© ments of the ſaid James Browne, under the ſaid 
« Commiſſion, including the Coſts of ſeveral 
« Actions at Law, at the Sum of that 
the ſaid Fohn Partridge hath paid, laid out and 
cc expended the Sum of waich being 
« deducted from the ſaid Sum of reduces 
© the ſame to the Sum of which ſaid Sum 
„now remains in the Hands of the faid John 
*« Partridge to be divided. And (m) it appearing 
&« to us that the Debts proved under the ſaid Commij- 
„ fon, including the Debts that have been this Day 
proved to the Amount of do mali 
s together the Sum of Noto -we di 
e order and direct that a Dividend of * 


(mr) If no Debts remain to be proved at this Sitting, then what 


is in Ttalicks may be omitted. 
* Viz, the Dividend by 4dmiſſion, and the further Dividend, 
ans 


John 
earing 
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s Day 
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* and Shillings in the Pound fhall 
be paid to ſuch of the ſaid Creditors who have: this 
Day proved their Debts, which will come to 

** and after the Payment tbereof there will remain in 
2 And we do order and dire that 
<** out of the Monies ſo remaining in the Hands of 
«© the ſaid John Partridge as aforeſaid, a further Di- 
© vidend of in the Pound be paid to all the 
<** Bankrupt's Creditors who have already. proved 
their Debts and ſought Relief under the faid 
** Commiſſion in Proportion to their ſeveral Debts, 
+ which ſaid Dividend of in the Pound 
amounts to the Sum of as we com- 
pute the ſame, and after the Payment thereof, 
there will remain in the Hands of the ſaid ahn 
** Partridge the Sum of and no more, ubject to 
our further Order, (or which he is to retain to- 
*© wards anſwering future Charges, and making a 
further Dividend.}]” Thomas Nugent. 

Champion Branflil, 
T homas Life. 


Pemorandum of adjourning Dividend. 
At, &c. 


« Be it Remembered, that we [&c. as (u) before 
(fo. 405) to] in order to make a final Dividend 
of the joint Eſtate and Effects of the ſaid Francis 
Gibbons and Adam Pierce, and allo of their ſepa- 
te tate Eſtates and Effects, but John Partridge, one of 
the aſſignees under the ſaid Commiſhon, being 
zee abſent, we could not proceed to make fuch 


» # "© , 
N Divi end.“ Thomas Nugent, 


Richard N gad. 
Thomas Life, 


(n) Except that you mu a0 tue Name of the other Bankrupt, 


Ldam Pierce. 1 
F T 2 Dividend 


*©* the Hands of the ſaid John Partridge the Sum of 


r rr 
— 


ET 
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Divi lend under a joint and ſeparate Commiſſion. 
At, &c, 


„ Whereas we, whoſe Names are hereunto 
% ſubſcribed, being the major Part of the Com- 
5 miſhoners named and authorized in and by a 


« Commiſhon of Bankrupt awarded and iflued- 


« and new in Profecution, againſt Francis 
& Gibbons and Adam Pierce, of &c. did meet the 
« Day and Year, and at the Place aboveſaid, 
« purſuant to Notice in the Lindon Gazette, in 
“ order to make a Dividend of the joint and ſe- 
« parate Eftates and Effects of the ſaid Bankrupts ; 
„and we have, in Obedience to an Order of the 
* Right Honourable the Lord High Chancellor of 
« Great Britain, taken an Account of the joint 
« and ſeperate Eſtates and Effects of the ſaid Bank- 
« rupts, and it appears to us that the Total of 
« the joint Debts proved and claimed under 
« the ſaid Commiſſion, amounts to the Sum 
« of and that the Total of the ſeparate 
« Debts of the ſaid Francis Gibbons ſo proved and 
« claimed urder the ſaid Commiſtion, by Virtue 
« of the ſaid Order, amounts to the Sum of 
40 and that the Total of che ſeperate Debts 
«© of the ſaid Adam Pierce, fo proved and claimed 
« under the ſaid Commiſiion, by Virtue of the 
« {ajd Order, amounts to the Sum of 
« and that the clear Sum in the Hands of Jh 
« Partridge and Charles Dennis, the Aſſignees of 
ce the faid Bankrupr's joint Eſtates and Effects 
4% amounts to the Sum of and of the 
« ſeperate Eſtate of the ſaid Francis Gibbons to the 
« Sum of and of the ſeperate Eſtate of 


« the ſaid Adam Pierce, io the Sum of 


«K We 
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© We do therefore order that the Sum of 

* Part of the ſaid Sum of be diſtributed 
* and paid to the reſpeCtive joint Creditors of 
che ſaid Bankrupts, Who have already duly 
proved their Debts under the ſaid Commiſſion, 
in Manner following, viz. at the Rate of 6s 
and 94 in the Pound to Miles Green in reſpect of 
« a Debt of proved by him this Day, 
being the Amount of the former and preſent 
“Dividend; and in reſpect of all his other Debts, 
* after the Rate of 1s and 3d in the Pound; fo 
„that the Sum of after Payment of 
© the ſaid Creditors, will remain in the Hands of 
* the ſaid Aſſignees, of the ſaid joint Eſtate and 
Effects. And we do further order that the Sum, 
6 of Part of the faid Sum of be 
© diſtributed and paid to the reſpective ſeperate 
© Creditors of the faid Francis Gibbons, who have 
** duly proved their Debts under the ſaid Commits 
5 ſion, in Purſuance of the ſaid Order, after the 
„ Rate of eleven Shillings in the Pound , ſo that 
the Sum of after Payment of the 
* faid Dividend, will remain in the Hands of the 
“ (aid Aſſignees, of the ſeparate Eſtate of the ſaid 
& Francis Gibbons, And we do further order, that 
the Sum of Part of the ſaid Sum of 
60 be diſtributed and paid to the reſpeCtive 
*« ſeperate Creditors of the ſaid Adam Pierce, wy 
have already duly proved their Debts under th 

„ ſaid Commiſſion, in Purſuance of the (aid Order, 
after the Rate of three Shillings in the Pound; 
ſo that the Sum of after Payment of the 
* faid Dividend, will remain in the Hands of th. 
* ſaid Aſſignees, of the ſeparate Eftate of the ſaid 
Adam Pierce.“ Themas Nugent. 

Richard e. 
Thomas Life. 
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If the Aſſignees cannot perſonally attend the 
Commiſſioners on the Day by them appointed for 
making a Dividend, they muſt make an Affidavit 
to the following Effect, viz. 

& Jahn Partridge, of &c. and Charles Dennis, 
* of & c. Aſſignees under a joint Commiſſion of 
% Bankrupt awarded and iſſued, and now in Pro- 
« ſecution againſt Francis Gibbons and Adam Pierce, 
of &c. and Copartners, make Oath. And firſt 
ce this Deponent John Partridge for himſelf faith, 
<< that the two Sheets of Paper hereunto annexed, 
and reſpeCtively ſigned by him this Deponent, 


«© do contain a full and true Account of all his 


c this Deponent's Receipts and Payments, touch- 
ing the Eſtate and Effects of the ſaid Bankrupts, 
« as well joint as ſeperate, under the ſaid Com- 
cc miſſion; and this Deponent further ſaith, that 
ce the ſeveral Sums therein charged, to have been 
«© allowed, paid, and expended, have been really 
« and bond Fide allowed, paid, and expended, in 
«© Manner, and for the Purpoſes therein mentioned. 
« And this Deponent Charles Dennis for himſelf ſaith, 
a that the Paper Writing hereunto alſo annexed 
© and ſigned by him this | Lak very doth contain 
« a full and true Account of all his this Depo- 
ce nent's Receipts and Payments, touching the 
“ Eſtate and Effects of the ſaid Bankrupts, as 
< well joint as ſeparate, under the ſaid Commiſ- 
<« ſion. And this Deponent further ſaith, that 
<« the ſeveral Sums therein charged, to have been 
© allowed, paid and expended, have been really 
© and bond Fide allowed, paid and expended in 
Manner, and for the Purpoſes therein men- 
* © tioned,” 
John Partridge, 
Sworn, &c. Charles Dennis. 
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The Dividend being declared by the Commiſ- 
ſioners, it will ſave the Aſſignees a great deal of 
Trouble in the Payment of it, if the Solicitor 
computes the Dividends, which (e) Computation 
may be intituled, 


* A Lift of the Debts proved under the 
** Commiſſion of Bankrupt againſt Fran- 
cis Gibbons, of &c. with the Amount 
*© of each Creditor's Dividend, on the 
** Sum of being the Sum or- 
« dered to be divided amongſt the faid 
© Creditors, after the Rate of 
** dhillings in the Pound.“ 


Names of the Creditors, Debts proved. Dividends, 


If any Bond, Note, or other Security was not 
exhibited by the Creditor, at the Time of his 
proving his Debt, the Aſſignees ought not to pay 
ſuch Creditor his Dividend till ſuch Bond, &c, be 
produced. 

It is uſual for the Aſſignees to give Notice of 
the Time and Place they intend to pay the Divi- 
dend; if it be paid by the Aſſignees the Solicitor 
ſigns an Authority for that Purpoſe to the follow- 
ing Effect, viz. 


Gentlemen, 
«© Pleaſe to pay Mary Combes the Sum of 
4 being her Dividend of Shillings 
* in the Pound on her Debt of proved 


(o) The Expence of computing the Dividends by the Solicitor, 
and preparing and copying the above Liſt, will be allowed by the 
Maſter in the Aſſignees Accounts. 


2 under 


416 Dividend. 


** under the Commiſſion of Bankrupt againſt 
« Francis Gibbons, of &c.“ | 


Yours, &c. 
To Meſſrs. Partridge and James Browne, 
Dennis, ſaid Bankrupt's 14 July 1767. 


Aſſignees. 


The Aſſignees, upon receiving this Authority, 
pay the Creditor, and take a Receipt in a Book 
to the following Purport, viz. 


Received this Day of Juhy 1767, of 
Meſſrs. Partridge and Dennis, Aſſignees of the 
Eſtate and Effect of Francis Gibbons, of &c. 
«« Bankrupt, the Sum of being a 
„Dividend of Shillings in the Pound, on 
te my Debt of proved under the ſaid 


„ Commilkon,” 
Mary Cembes. 
Inrolment. 


Whereas Commiſtions of Bankrupt, and the 
Depoſitions taken before the Commiſſioners, 
and the Proceedings upon Commiſſions, are 
moſt commonly kept by the Clerks or Secretaries (p) 


{p) Notwithſtanding this expreſs Declaration of the Legiſlature, 
it is made 2 Doubt of, even at this Diy, under 'whoſe Controu', 
and ſubject to whoſe Order, Solicitors, and the Proceedings in 
Rankrupt Ceſts are, Previous to this Statute, the Court of King's 
Berch declared that they could not order a Witneſs, who had been 
examined by the Commiſſioners of Bankrupt, a Copy of his De- 
poſition, becauſe it was not of a public Nature, but taken by tle 
Cemmiſſoners to defend themſelves, Lord Raym. 153. and we may 
aſk how the Commiſſioners are to give a Creditor a Certificate of 
hes having proved a Debt in order for him to demand the Sight of 
a Bankrupt Priſoner ; how to certify to a Judge or Juſtice of Veace, 
that the Party is found Bankrupt, in order to get a Warrant for 
his Apprehenſionz how to certify the Number and Value of Cre- 
ditor, and that Bankrupt has conformed in order that he may 

| "= 20 


2 
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to the Commiſſioners, and by Reaſon of the Death 
of the Clerks, &c. are many Times loſt and 
miſlaid, by Means whereof Purchaſors of Pre - 
miſſes under Commiſſions of Bankrupt may be 
diſabled to make out their Right and Title to 
the ſame; and there being no certain Place 
where the Creditors of a Bankrupt, or any 
Perſon claiming any Eſtate or Intereſt in any 
Premiſſes by or under a Commiſſion of Bank- 
tupt, can have Recourſe to the Commiſſion 
and Proceedings thereupon; and the (q) Com- 
niſſion, Depoſitions, and Proceedings, in Caſe 
they can be produced, are not at preſent of 
Record, nor. can be given in Evidence; which 
may be of very evil Conſequence to Purchaſors 
or Perſons claiming as aforeſaid, Therefore 
upon Petition of any Perſon to the Great Seal, 
praying that the Commiſſion, and the Depoſitions 
taken thereon, or any Part of them, and Cer- 
tificates (r) allowed and confirmed, or any other 


obtain his Diſcharge ;z if the Proceedings are not under the im- 
r1 diate Controul and DireAi-n of the Commiſſioners ; and indeed 
chere is ſcarcely a Power or Authority given the Commiſſioners by 
the Bankrupt Sta'utes, that can be properly executed without the 
Pryceedings, It ſeems not impro ec to obſerve in this Place that 
one cannot be both Clerk and Commiſſioner to the ſame Commiſſion 
of Bankrupt, Sel. Cnanc. Caf. 16, that a Clerx may be removed 
for Irreguia:irv, Sel. Chanc. Caf. 45. and that he may be diſ- 
charged by the Aſſignees. 7 in. Abr. 117. pl. 2. 

(4) We al ys unde: ſtood that every Commuamon under the Eroad 
Seal was Evidence of it'elf, 

(r) Certificates entered of Record, or trus Codes duly ſigned 
and atteſted, ſhall be given in Evidence in che Courts of Record, 
end be without any further Proof deemed, atjudg:d, and taken, 
to be a ſull, and sffectual Bar and Diſcha ge of and again any 
Act on or Suit, which fſha!! be commenced or brought by any 
Creditor of the Bankrupt, tor any Debt or Demand contracted, due 
or demandable be ore the iſſuing of the Commiſſion, unleſs any 
Cr dito: of the Banktup hal prove chat ch Co 1ificete was frau- 
du enity tained ; in which Cafe Costs na bs 2t.owed to either 
Par 1 other Common Cales, Stat. 5 Greg. 2. c. o. S. 41. 


1 14 
— -\ 8 
1 'Y Natters 


=y — — 


AT ·˙ . r 


— 29323 3 — © 


418 Inrolment. 


Matters o Things relating to the Commiſſion; 


or the Proceedings thereupon, may be entered of 


Record; the Great Seal ſhall direct and order 


the Commiſſion, Depoſitions, Proceedings and 
Certificates, or other Matters or Things to be 
entered of Record, and in Caſe of the Death of 
the Witneſſes proving the Bankruptcy, or in 
Caſe the Commiſſion, Depolitions, Proceedings, 
or other Matters or Things, ſhall be loſt or 
miſlaid, a true Copy of the Record of the Com- 
miſſion, Depoſitions and Proceedings or other 
Matters or Things ſigned and atteſted as herein 


after mentioned, ſhall upon all Occaſions be given 


in Evidence to prove ſuch Commiſſion, and the 
Bankruptcy of ſuch Perſon againſt whom the 
Commiſſion is awarded, or other Matters or 
Things. 

To the End any Creditor or other Perſon may 
know where to ſearch and ſee whether ſuch Com- 


miſſion has iſſued, and find what Depoſitions 


have been taken by Virtue thereof, and what 
Proceedings have been thereupon, and whether 
the Bankrupt hath made Aﬀidavit or Affirmation 
of having obtained his Certificate (s) fairly, and 
whether ſuch Certificate is entered of Record, 
and all other Matters or Things ſhall be entered 
of Record in Purſuance of this Act, the Great 
Seal ſhall appoint a certain proper Place near the 
Inns of Court, where all and every the Matters 
aforeſaid ſhall be entered of Record, where all 
Perſons ſhall be at Liberty to ſearch and ſee if the 
ſame are duly entered of Record, and the Great 
Seal ſhall by Writing under Hand appoint a pro- 
per (t) Perſon who ſhall by himſelf or a ſuffi 


( Stat. 5 Geo. 2. c. 30. S. 10, 
(;) The preſent Regiſter is Mr. F/:c&feaw, he ex: cutes his 

Of e under the Chancery Office, 
clent 


ce 
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cient Deputy, to be approved by the Great Seal 
by Writing under Hand, enter of Record the 
Commiſſion, Depoſitions, Proceedings and Cer- 
tificates, and other Matters and Things, and 
have the Cuſtody of the Entries thereof, and 


alſo appoint ſuch Fee and Reward, to be paid to 


ſuch Perſon for his Labor and Pains therein, as 
the Great Seal ſhall think reaſonable, not ex- 
ceeding what is uſually paid in the like Caſes ; 
and that the Perſon to be appointed and his De- 
puty ſhall continue to eater of Record all and 
every the Matters and Things aforeſaid, and to 
have the Cuſtody of the ſame ſo long as he ſhall 
behave himſelf well in entering the ſame of Re- 
cord, and keeping ſuch Entries, and ſhall not he 
removed but by Order in Writing, under the 
Hand of the Great Seal, on good and ſufficient 


Cauſe therein ſpecified, and in Caſe ſuch Perſon 


ſhall die or be as aforeſaid removed, the Great 
Seal ſhall in Writing under Hand appoint another 
Perſon to enter the ſame of Record, who ſhall 
have the Cuſtody of the Entries thereof, and ſhall 


have and receive the like Fee and Reward for his 


Labor and Pains () therein. 


Petition for the Inrolment of Proceedings, under Come 


miſſians of Bankrupt. 


To the Right Honourable the Lord 


High Chancellor of Great Britain, 
The humble Petition of John Partridęe and Chart; 
Dennis, Aſſignees of the Eſtate and Effects of 
Francis Gibbons Bankrupt, 


Sheweth, 
& Thet on or about the Day of May, 
* 1707 a Commiſſion of Bankrupt was awarded 
( Stat. 5 Zed. 2. Co 30. . 4", 
T 6 * and 
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and iſſued againſt Francis Gibbons of &c. and v 
your Petitioners were duly choſen Aſſignees | 

of his Eftate and Effects, and the major Pact 

of the Commiſſioners in the ſaid Commiſſion 

© named and authorized, have executed an Al- T 

o ſignment of the perſonal Eſtate and alſo a 


- 
** 
** 
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> 
4 
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| 
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I! „ Bargain and Sale of the real Eſtate of the ſaid 
% Bankrupt to your Petitioners accordingly. PP 
| *© That the Taid Bankrupt was ſeized of or. in- T 
|; © titled unto him and his Heirs, of and in the TH 
| Equity of Redemption, of a Fiechold Eſtate 
1 ce in which has been ſold, and in TY 
U order to compleat the Sale thereof your Peti- T% 
| * tioners ate adviſed that it is proper and neceſ- e 
| ** fary that ſeveral] Parts of the Proceedings un- «| 


** der the ſaid Commiſſion ſhould be incolled. Tx 


** Your Petitioners therefore moſt hum- 

«6 bly pray your Lordſhip that the 
\ Stile and Title of the proceedings 
| ©« of the Commiſſioners under the 
! *: ſaid Commiſſion, the Memorandum 
1 | Hof the ſaid Commiſhoners, taking 
[ g the uſual Oath, the Depoſition of 
| the petitioning Creditor's Debt, 
| together with the Commiſſioners 


— #+ — - 
* -” 
r — 82 — — . — OE „ Ak 


97 
* 


* 
b * * 


E 
PR 


LAY 
LAY 


* 
* 


' ** Adjudication or Declaration of the 
1 © Act of Bankruptcy of the fail 
| Francis Gibbons, and the /demrrar- 
dum of the Choice of y ur Peti- Þ 
| e tioners to be Aſſignees of the Eſtate 
| | and Effects of the ſaĩd Francis Gib- Þ 
| bons, and your Petitioners accep- | 
| | s tance of the I ruſt thereof may be 
| «entered of Record purſuant to the 

f % Act of Parliament in that Caſe 

* made and provided, 


And your Petitioners ſhall ever pray, &c.“ 
: F ctitian F 


. 


* 
* 
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Petition for the Inrolment of the Bankrupt's Certiſicate. 


To the Right Honourable the Lord 
High Chancellor of Great Britain. 


The humble Petition of Francis Gibbons Bankrupt 
Shewetb, 


That on or about the Day of 
© 1707, a Commiſſion of Bankrupt iſſued againſt 
*« your Petitioner whereupon he was duly de- 
* clired Bankrupt. 

© That your Petitioner has obtained his Cer- 
** tificate under the Hands and Seals of the major 
© Part of the Commiſſioners, acting in the Exe- 
** cution of the ſaid Commiſſion, whereby they 
have certified, that your Petitioner hath in all 
*+ Things conformed himſelf to the ſeveral Acts 
of Parliament male, and now in Force concern- 
ing Bankrupts, and four fifths in Number and 
Value of the Creditors of your Petitioner, who 
proved their Debts under the faid Commiſſion 
have ſigned their Names at the Foot of the faid 
Certificate, teftifying their Conſent that your 
« Petitioner may have ſuch Allowance and Bene- 
*© fit as are given to Bankrupts, and the ſame 
Certificate hath been allowed and confirmed by 
your Lordſhip, 

That your Pctitioner is deſirous that his 
** ſaid Certificate ſo confirmed as aforeſaid may 
be entered of Record. 

« Your Petitioner therefore mot hum- 
„ bly prays your Lo:dſhip that his 
* ſajd Certificate, together with your 
« Petitioner's Affidavit of having ob- 
e tained the fame fairly and without 
« Freud may be entered of Record, 
c purſuant to the Act of Parliament 
jn that Caſe made and pr vided, 

„And your Pctitioucr, &c.“ 
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422 Stamps. 


As the * nm ty has declared the Profeſſion 
incapable of PraCtice, in Caſe they violate any 
of the Stamp Laws, our Purpoſe was here to have 
made the PraQticer acquainted with the Duties to 
which Proceedings under Commiſſions of Bank- 
rupt are liable; but upon conſidering the Sub- 


ject, we found it not in our Power to give the 


Reader that Satisfaction; we ſhall therefore, in- 
ſtead thereof, lay before him our Reaſons for not 
being able to give him ſuch a neceſſary Infor- 
mation. 

The Laws relating to the Stamp Duties ſeem 
to particularize the various Matters ſubje& to 
and exempt therefrom ; now Proceedings, Depo- 
fitions, Examinations, or Memarandums under 
Commiſſions of Bankrupt, are neither expreſsly 
charged or diſcharged by thoſe Laws ; which we 
apprehend for the Sake of Certainty and Security, 
eipecially under Laws of ſuch general Concern- 
ment, and fo v penal in many Inſtances, 
ought to have been: but Practice totally exempts 
all the above Proceedings. 

By theſe Laws all Deeds whatever are charged 
with a ſingle half Crown Stamp; now Uſage 
totally exempts a Warrant of Commitment by 
Commiſſioners of Bankrupts; and charges their 
Warrant of Seizure with only a treble S:x-penny 
Stamp; as we conceive that Warrants of Com- 
mitment, and of Seizure are either Deeds or not 
Deeds, they therefore ought to be either not 
ſtamped at all, or ſtamped with a ſingle half 
Crown, | 

Thus the Certificates of the Commiſſioners 
of Contempts; of the Party being found Bank- 
rupt; or of a Creditor having proved his Debt 
under a Commiſſion ; are all by Cuſtom totally 
exempted, whereas their Certificate that a Bank- 
FUND: 
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rupt has conformed is as conſtantly engroſſed on 
a treble Six- penny Peice of Parchment. 


Renewed Commiſſions. 


If it ſhall be neceſſary to (w) renew a Com- 
miſſion of Bankrupt, but half Fees ſhall be paid 
for the ſame, 

In order to obtain ſuch Commiſſion, Applica- 
tion muſt be made to the Great Seal, by Petition 
to tae following Effect. 


«© To the Right Honourable Charles 
„Lord Camden, Baron of Camden 
&« Place in the County of Kent, Lord 
« High Chancellor of Great Britain. 


„The humble Petition of Charles Jones of, &c. 
« a Creditor of Frantis Gibbons Bankrupt. 


« Sheweth, 


That upon Application of your Petitioner, 
a Commiſſion of Bankrupt dated the Day 
f in the Year of the Reign of 
„his late Majeſty King George the Sccend was 
* awarded againſt Francis Gibbons of, &c, direct- 
ed unto Thomas Nugent, John Penſhawe, Eſ- 
“ quires, and to Champion Branfil, Richard Mood, 
and Thomas Life, Gentlemen, whereon the ſaid 
Francis Gibbons was declared Bankrupt, and 
ce ſeveral Proceedings have been thereon had. 

„That by Reaſon of the Death of the ſaid 
* Thomas Nugent, John Ferſhawe,. and Champicy 


(ww) Stat. 5 G0, 26 c. 3c. S, 45. 
*Branfi), 
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* Branfi/, the ſaid Commiſſion cannot be further 
é proceeded upon, without being renewed, 


* Your Petitioner therefore humbly 
*© prays your Lordſhip, that the ſais 
© Commiſſion may be renewed. 


And your Petitioners ſhall ever pray, &c.“ 


This Petition is engroſfed on a treble Six- penny 
ſtamped Paper, and lodged 3 the Secretary of 
Bankrupt's Office by the Solicitor, and is not 
annexed to the Commiſſion. 


Renewed Commiſſun, on Death of Commiſſioners. 


* George the third, by the Grace of God of 
& Great Brituin, France and Ireland, King De- 
fender of the Faith, &c. 'To our Tr uſty and 
£6 well beloved 


Greeting, [here recite the o:ig91nal Commiſſion, 
e Diligerce and Effect;“ then add} now for 
« as muchas Charles Tones of, &c, by his humble 
«© Pet tion, exhibited to our Lo!d High Chancel-. 
% lor of Great Britain, for the Reaſons therein 
contained, prayed that the ſaid Commiſſion 
« might be renewed, M hercunto we gractouily 
* inclininz, do by theſe Preſents, name, aſſign, 
b© appoint. conſtitute and ordain you our ſpecial 
Commiſhoners, HEREBY giving full Power and 
« Authority unto you, four or three of you, 
« whereof you the ſaid (x) 

6 150 to be one, to proceed 
ce according to the Statutes, and all other Sta— 
tutes in Force concerning Bankrupts; not only 


(*) Sec ſol. Note (g) 
4 gon. 
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* concerning the ſaid Bankrupt, his Body, Lands, 
© Tenements, Freehold and Cuſtomary, Goods, 
* Debts and other Things whatſoeyer ; but alſo 
© concerning all other Perſons, who by Conceal- 
e ment, Claim or otherwiſe, do or ſhall offend 
* touching the Premiſes, or any Part thereof, 
© contrary to the true Intent and Meaning. of the 
„ ſaid Statutes; AND To Do and execute all and 
every Thing and Things whatſoever, as wel! 
for and towards Satisfaction and Payment of 
the ſaid Creditors, as towards and for all other 
Intents and Purpoſes, according to the Ordi- 
* nance and Proviſion of the ſame Statutes, wiLL- 
© ING and commanding you, four or three of you, 
* whereof you the ſaid ()) 
© and to be one to proceed to 
© the Execution and Accompliſhment of this our 
“ Commiſſion, according to tue true Intent and 
„Meaning of the ſame Statutes, with all Dili- 
« gence and Effect, as our ſpecial Truſt is in 
you repoſed. Witneſs our ſelf at Weſtmin/ier, 
e the Day of in the Year of 
* our Reign.“ : | 

J. Yorke. 

Superledeas. 


The petitioning Creditor may agree ta ſuper- 
ſede (z) the Commiſſon, but the other Creditors 
who were not petitioning ones, may (a) renew 
the Commiſhon, - and revoke the Sperſedeat; 
eſpecially if it was within four (5) Months after 
the granting the old Commiſſion; for the old 


) See fol. 287. Note (g) 

(z) Vern. 209. 

(a) 2 Chanc, aſ. 192. 

(5) For that Time is given to all Creditors to come in, and if 
they might be hindred from coming in before the four Months, it 
might be made a Trick to couzen them, 2 Chanc, Caf. 191. 


Commiſlon 
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Commiſſion (ſaid Lord (c) Jeffries) cannot pre” 
judice any other Creditor who might come in, 
for the Commiſſion is expreſsly granted on Behal 
of the petitioning Creditor and all other Credi- 
tors, and cannot be otherwiſe, for the petition- 
ing Creditor is no more concerned than others 
who ſhall come in. 

A new Commiſſion (d) ſuperſedes the old one; 
which may be done by the Great Seal, by Reaſon 
of the Miſcarriage of the Commiſſioners ; for that 
the Party was not a Trader; that no (e) Debt 
was due to the petitioning Creditor ; that the 
Party had not committed an ACt of Bankruptcy ; 
for that the Commiſſion was not opened, until 
(f) ſix or three (g) Months after it iflued; for 
that the Bankrupt hath ſatisfied all his Creditors 
and they have given him a general ( Releaſe; 
: it may be ſuperſeded for many (:) other Rea- 
ons. 

We will now, ſuppoſing a ſafficient Ground 
for ſuperſeding the Commiſſion, give the Solict- 
tor all the neceſſary Precedents for that Purpoſe. 


(c) 2 Chanc, Caſ. 192. 

(d) Freem, 2 70. pl. 298. 

(e) See fol. 72, &c. 

(f) 2 VHil. Rep. 545. 

(g) Sel. Caſ. in Chanc. 46. 

(5) Atk, Rep. 145. pl. 84. 

(i) As if Bankrupt pays the petitioning Creditor his wnole De- 

* in Preference to his other Creditors, Stat, 5 Geo, 2. e. 30. 

524. 
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Petition to ſuperſede Commiſſion. 


To the Right Honourable 
Charles Lord Camden, &c. 
Lord Chancellor of Great 
Britain, 


In the Matter of 
Francis Gibbons, 
Bankrupt, 


The humble Petition of the ſaid Francs Gibbons. 
the Bankrupt, 


Sheweth, 


© That a Commiſſion of Bankrupt, under the 
“Great Seal of Great Britain, bearing Date at 
* WW:/tminſter the Day of June 1767, was 
* awarded and iſſued againſt your Petitioner, 
c upon the Petition of Charles Jones of, &c. which 
* Commiſſion was directed to certain Commiſ- 
„ ſloners therein ſpecially named and authorized, 
the major Part of whom found and declared 
* your Petitioner Bankrupt (.“ 

That the ſaid Charles Jones, the petitioning, 
© Creditor is the only Creditor of your Petitioner, 
& who hath proved a Debt under the ſaid Com- 
** miſſion as by the Certificate of the ſaid Com- 
© miſſioners, hereunto annexed appears, and as 


() If the Fact be fo, you add here, © and executed an Aſſign- 
* meat of your Petitioner's Eſtate and Effects to Fobn Partridge 
* and Charles Dennis, and your Petitioner hath finiſhed his lait Ex. 
© amination before the ſaid Commiſſioners ;®* 

® Inſtead of this Allegation, you may inſert the following one, viz, 

That the ſeveral Perſons whoſe Names are hereunto ſubſcribed, 
* are all the Creditors of your Petitioner, who have proved or 
claimed any Debt under the ſaid Commiſſion; as by the Certificate 
* of the ſaid Commiſſioners, hereunto annexed, appears, and as 
all the ſaid Creditors of your Petitioner are conſenting that the 
* ſaid Commiſſion ſhould be ſuperſeded, and for that Purpoſe have 
* ſignified their Conſents in Writing to the Prayer of this Petition, 
at the Foot hereof, as by Affidavit alſo annexed appears.“ 

Your Petitioner therefore, &c, [as above.] 


© the 
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the ſaid Charles Jones is conſenting that the ſaid 
© Commiſhon ſhould be ſuperſeded, and for that 
„ Purpoſe hath ſignified his Conſent in Writing 
* to the Prayer of this Petition, at the Foot here- 
of, as by Afﬀidavit alſo annexed, appears.“ 


* Your Petitioner therefore moſt 
„ humbly prays your Lord- 
** ſhip would be pleaſed to 
order, that the ſaid Com- 
© miſſion of Bankrupt award- 
* ed and iſſued againſt your 
© Petitioner as aforeſaid, be 
© immediately ſuperſeded, and 
that a Writ of Superſedea; 
© do forthwith iſſue for that 
„ Purpoſe, at your Petitioner's 
/ Expence. | 


July 1767. 

{© Filing the Cer- 
te tificate of the 
©* Commiſhoners, 
and the Affida- 
„vit of James 
© Brown, be it as 
e prayed. 


& Camden C.“ 


And your petitioner, as in Du 
„ bound, ſhall ever pray, &c. 


z 


* I (m) the above named Charles Jones do 
© hereby moſt humbly teſtify and declare my 
©« Conſent to the Prayer of this Petition, in Cale 
« your Lordſhip ſhall be pleaſed to grant the 
* fame, Witneſs my Hand this Day of 


Ju 1767.“ 
Charles Jones. 


(1) If the Application to ſuperſede the Commiſſion be from be 
Miſbehaviour of the petitioning Creditor, you muſt pray that the 
Swperſedeas be at his Expence, 

(m) If there be more Creditors than one, you ſay, “ We whoſe 
Names are hereunder written do, & c.“ [as above.] 
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Superſedeas. 429 


Certificate (2) of the Commiſſioners to the Great 


Seal of the Proceedings had under the Commiſſion, 
to ſuperſede the ſame. 


In the Matter of 
Francis Gibbons, 


Bankrupt. 


„To the Right Honourable 
„Charles Lord Camden, &c. 
Lord High Chancellor of 


©& Great Britain. 


« We whoſe Names are hereunto ſubſcribed, 
„ being the major Part of the Commiſſioners 
named and authorized in and by a Commiſſion 
of Bankrupt, bearing Date at VMeſiminſter, the 
60 Day of June 1767, awarded and iſſued 
d againſt Francis Gibbons, of &c. ditected to us 
* Thomas Nugent, John PFenſhawe, Eſquires, and 
«* Thomas Life, Gentleman, together with Cham- 
*« pion Branfil, Eſquire, and Richard Wood, Gen- 
« tleman, Do humbly certify to your Lordſhip, 
e that we the major Part of the ſaid Commiſſion- 
sers on the ſaid Day of June, having begun 
to put the ſaid Commiſſion into Execution, 
« againit the ſaid Francis Gibbons, did find, that 
{© the ſaid Francis Gibbons did, before the Date and 
« ſuing forth of the ſaid Commiſſion, become 
„ Bankrupt. within the Intent and Meaning of 
the ſeveral Statutes made, and now in Force, 
concerning Bankrupts, ſome or one of them, 
% and did therefore declare the ſaid Francis Gibbons 
© Bankrupt accordingly, And we the faid Com- 
© miſfioners do further certify to your Lordſhip, 
that Charles Jones, of &c. the petitioning Credi- 
* tor for the ſaid Commiſſion, is the only Creditor 
of the ſaid Francis Gibbons, who hath proved a 


(„ To be engroſſed on a ireble fix-penry ſtamp's Sheet of 


Pat er, 
Debt 


430 Superledeas. 
% Debt under the ſaid Commiſſion. And we the 
<« ſaid Commiſſioners do further humbly certify 


C to your Lordſhip, that we did meet purſuant to 
& Notice in the London Gazette for that Purpoſe 


4% gn the Day of the ſaid Month 
«of June, for the Proof of Debts (o), and on 
60 the Day of the ſaid Month of 


« June, for the Choice of Aſſignees () of the 
ce ſaid Bankrupt's Eſtate and Effects, when (q) no 
ther Creditor proved or claimed any Debt un- 
der the ſaid Commiſſion, at either of the ſaid 
e Sittings. WITNESs our Hands this Day 
&« of July, in the Year of our Lord 1767.“ 
Thomas Nugent, 
John Fenſhawe, 
Thomas Life. 


Mtmorandum of the Commiſſioners /igning 
the above Certificate, 


At, &c. 


« Be it remembered, that we whoſe Names are 
* hereunto ſubſcribed, being the major Part of 
* the Commiſhoners named and authorized, in 
„ and by a Commiſſion of Bankrupt awarded and 
© iſſued, and now in Profecution, againſt Francs 
© Gibbons, of &c. met the Day and Year, and at 
« the Place aboveſaid, and at the Inſtance of 


(%% © When Jen Famer, James Bentley, Mary Combes, &c. 
e proved Debts under the ſaid Commiſſion; if the Fact be fo, 
% When Tebn Partridge, of &c, and Charles Dennis, of &c. 
c ere duly choſen Allignees of the Fate and Effects of your Pe- 
4% titioner 3 and and and 


66 ard and proved 


4 Debts under the laid Cemmiſſion.“ if the Fact be ſo, 
() If the Certificate be a;tered as in Notes, this Word quien” 
mult be and to make it Senſe, 
80 Charols 
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Superſedeas, 431 


« Charles Jones, the petitioning Creditor for the 
« {aid Commiſhon, made our Certificate, and 
te thereby certified to the Right Honourable 
& Charles Lord Camden, &c. Lord High Chancellor 
« of Great Britain, that we the ſaid Commiſſioners 
had declared the ſaid Francis Gibbons Bankrupt, 
« and that the ſaid Charles Jones was the only 
«« Creditor who had proved or claimed any Debt, 
« under the ſaid Commiſſion () Witneſs our 
« Hands this Day of July 1767.“ 

Thomas Nugent. 


'Jobn Fenſbatve. 
T homas Life. 


In the Matter of 
Francis Gibbons, 
Bankrupt, 


AFFIDAvIT of ſceing Creditors 
In Conſent at Foot of Peti- 
tion to ſuperſede the Com- 


miſſion. 


ce James Browne, of &c. maketh Oath, that he 
this Deponent did, this Day of July 1767, 
« ſee Charles Jones, of &c. the petitioning Creditor 
for the Commiſſion of Bankrupt, awarded and 
« iſſued againſt Francis Gibbons, of &c. fign his 
Name to a Conſent in Writing, ſubſcribed to 
* the Prayer of a Petition of the faid Francis Gib- 
« bons, intended to be preferred to the Right 
„ Honourable Charles Lord Camden, Baron of 
Camden Place, in the County of Kent, Lord 
High Chancellor of Great Britain, moſt humbly 
praying, that his Lordſhip would be pleaſed to 
„order that the ſaid Commiſſion of Bankrupt 
© might be immediately ſuperſeded, and that a 
© Writ of Superſedeas might forthwith iſſue for 


(r) If any other Proceedings were had, you muſt ſet them forth 
as in Certificate, 


e that 


432 Superſedeas. 

te that Purpoſe, at the Expence of the ſaid Fran- 
cis Gibbons, or to that Effect. And this Depo- 
„ nent further faith, that the Name of the ſaid 
* Charles Jones, ſigned and ſubſcribed to the ſaid 
* Conſent in Writing, is of the proper Hand 
« Writing of the ſaid Francis (ribbons ” 


Sworn, &c. James Brotune. 


- 


Writ (O of Superſedeas. 


«© GrorRGE the Third, by the Grace of God, 
of Great Britain, France, and Ireland, King, 
„Defender of the Faith, and fo forth, To our 
„ truſty and well-beloved Thomas Nugent, John 
«© Fenſhawe, Champion Branfil, Eſquires, Richard 
© Hood, and Thomas Life, Gentlemen, Greeting: 
© WHEREAS we being informed that Francis G1b- 
„ þons, of &c. uſing and exercifing the Trade of 
« Merchandize, by Way of Bargaining, Exchange, 
© Bartering, and Cheviſance, ſeeking his Trade 
© of living, by buying and ſelling, Dip become 
« Bankrupt, within the ſeveral Statutes - made 
againſt Bankrupts, to the Intent to defraud and 
* hinder Charles Jones, of &c. and otheis, his 
« Creditors, of their juſt Debts and Duties, to 
„them due and owing, AND we, . minding the 
* due Execution of the ſaid ſeveral Statutes made 
« agzinſt Bankrupts, DID, by our Commiſhon 
« under the Great Seal of Great Britain, bearing 


„Date at Heſiminſter the Day of 
in the Year of our Reign, name, aſ- 


« Gpn, appbipt, conſtitute and ordain you our 
„ ſpecial Commiſſioners, THEREBY giving full 


(-) This Writ of Suprrſedeas is engroſſed on Parchment, and 
f:mp'd with a double 12d b/ue Stamp, and alſo with a double od 
264 Stamp, under the blue une, 


Power, 


an- 
po- 
aid 
aid 
ind 


Ne. 


Superſedeas, 133 


% Power and Authority unto you, four or three 
« of you, whereof you the ſaid Thomas "Nugent 
and. John Fenſhawe to be one, to proceed ac- 
« cording to the ſaid Statutes, and all other 
« Statutes:.in Force concerning Bankrupts, not 
« only concerning the ſaid Bankrupt, his Body, 
© Lands, Tenements, Freehold and Cuſtomary, 
Goods, Debts, and other Things whatſoever ; 
«© but alſo concerning all other Perſons, who by 
„ Concealment,, Claim or otherwiſe, did or 
« ſhould offend touching the Premiſſes, or any 
Part thereof, contrary to the true Intent and 
„Meaning of the ſaid Statutes, To po and exe- 
« cute all and every Thing and Tings whatfy- 
« ever, as well for and towards Satisfaction and 
Payment of the ſaid Creditors, as towards and 
« for all other Intents and Purpoſes; according 
«to the Ordinance and Proviſion of the ſame 
„ Statutes, WILLING and commanding you, four 
or three of you, whereof you the ſaid Thomas 
« Nugent and John Fenſhawe to be one, to pro- 
« ceed to the Execution and Accompliſhment of 
« the ſaid Commiſſion, with all Diligence and 
« Effect; Now, foraſmuch as the ſaid Francis 
«© Gibbons the Bankrupt, by his humble Petition, 
c exhibited to our Lord High Chancellor of 
&« Great Britain, for the Reaſous therein contain- 
« ed, prayed that the ſaid Commiſſion might be 
* ſuperſeded z whereunto we gracioully inclining, 
* Do, by thele Preſents, will and command you, 
and every of you, to ſtay and ſurceaſe a') fur- 
ther Proceedings upon the ſaid Commiſtion, 
and that you ſuperſede the fame accordingly, as 


« our ſpecial Truſt is in you repoſed. WIrN EOS 
our ſelf at Veſiminſler, the Day of 
« inthe Year of our Reign,” 
J. Yorks, 
U When 


434 Snperſedeas, 


When this Writ is obtained, the Commitl- 
ſioners muſt. be ſerved therewith, by delivering 
to each of them a Copy, and at the ſame. Time 
ſhewing them reſpectively, the original Writ un- 
der Seal, and then the Proceedings are at an End; 
but it is uſual to give Notice thereof in the 


Gazeite, by an Advertizement to the following 
Effect. 


The Advertizement. 


6 Whereas a Commiſſion of Bankrupt bearing 
«© Date on or about the Day of Fune 1767, 
as awarded and iſſued againſt Francis Gibbons 
« of, &c. This is to give Notice, that the faid 
« Commiſſion, is under the Great Seal of Great 
% Britain, ſuperſeded,” ghee 
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CTS. of Bankruptcy, ſee De:poferions of As of 

Bankruptcy. 
Adjournments, ſee Diwidends, 6. 
Advertizements in the Gazette. 

1, Of Commiſſioners, that Party 1s declared Bank- 
rupt, 314. 

2, Of Aſſignees for Creditors to conſent to the com- 
mencing a Suit in Equity, to compound and 
arbitrate Matters in Diſpute, 395. 

3. Of Sales before the Commiſſioners, 398. 

4. Of an Order of Dividend, 404. 

5. Of a Superſedeas, 434. See Memorandums, 15, 

Accounts, ſee Afidavits. 

Acknowledgement, ſee Inrellment, Preambles. 

Adminiſtratrix, ſee Depoſitions of Debts, 3. 

Africavits. 

Of petitioning Creditor's Debt, 277. 278. 

Of Execution of Letter of Attorney, 329. 

Of Service of Petition, 369. 

Of ſeeing Creditors ſign Conſent to Commiſſi- 
oners certifying, 391. 392. | 

Of Bankrupt that he obtained the Conſent of 
his Creditors to the Commiſſioners their certi- 
ſying his Conformity, fairly and withour Fraud, 


393. 


Memerandums, 8. 
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6. By 
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6. By Aſſignees to Fairneſs of their Accounts, 414. C 
7. Of ſeeing Creditors. fign Conſent to petition-to C 
ſuperſede, 431. | C 
See Fol. 330. Notes / (eg). 
£f.rmation, 276. lee Yaaker. C 
Anr.uitant, ſee Memorandums, 17. | L C 
Aſſignees, ſee Adwvertizements 2. Affidavits 6. Depo- 
tion: of Debts, 4. Letters of Attorney, 1. Memoran- 
dums, 7. 8. 15. | 
Aſfienments. C 
I. Proviſional, 310. 
2. After a proviſional one, 335. A. 08 
3. Where no proviſional one had been made, 341. C 
See Memorandums, 9. 6 
Attorney 319. 333. Note (1). ſee Solicitor. 'S 
Authority to pay Revs 415. | C 
. Ci 


Banker, ſee Depoſitions.of Trading, . 

Bankrupt 277. 305. Note (a) 307. 308. 317. fee 

Advertizements 1. Affidavits 5, Certificates 2, Depeſc- C 
tions of Debts 4. Letters of Attorney 2. Memorandum. 
Petitions g. Protection. Summonces 1. . 


Bankruptcy 401.7 Note (y). ſee Memorandums, 2. (2 
Bargain and Sale ſee 532. Memorandums, 10. 
Bills of Exchange, ſee Depe/irions of Debts, 7. 2. 
Bond, fee Depoſitions of Debts, 5. 8. Cr 
Broker, ſee Depoitions of 8 4. 8. 
Certificates. | 
1. That Creditor hath proved a Debt, in order to De 
ſee Bankrupt Priſoner, 308. De 
2. That Party is declared Bankrupt, in order to pro- 
cure Warrant of Judge or Juſtice of Peace, to De 
apprehend and commit him, 309. De 


On Deed inrolled, 361. 

That Bankrupt hath conformed, 385. 

Of Proceedings had in order to ſuperſede Com- 
miſſion, 429. See Afidavits 4. Letters of At- 
torney 2. Petitions 14. 

Janet. See Inrolment, 1. 
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Chapman, ſee Depo/itions of Trading. 2. 
Chief Juſtice of K. B. ſee [rrolmeat. Precmbles 8. 
Choice of Aſſignees, ſee Letters of Attorney, i. Memo- 
randums, 7. 8 
Claims, 331. 
C —_— of Bankrupt. 
. Fraudulent, 281. 
2. Original, 286. 
2. Renewed, 423. 424. | 
Commiſſioners, Liſt of, 289, ſee Advertizements 1. 4. 
Affidavits 4. = I. Letters e, Atlorney 2. Mamo- 
randums 1. 6. 14. 16. 18. 
Commitment, ſee Certificates 2. M arra nts, 3. . Perrott. 
Common Pleas, ſee [nro/ment, z. 
Compoſition, fee Advertizements, 2. 
Compters, fee Warrants, 7. 
Con/ent. 
1. To ſuperſede Commiſſion, 428. ſee A lac try 4. 
Fe 7. Letters of Atiornty 2. 
Caf 
Of Solicitor, 344. 
Of Meſſenger, 350. 
Country Commiſſicn 278. Note 5 281. 
286. Note (e) 
Country Creditors, 321. 
Creditors, ſee „ 2. Aſida vit, 4. 5. 7. 
Certificates r. Depofetions of Debts I. Memos and n, 3. 
Petitions, 16. 17. 18. 


Note (7). 


Dealer, fee Depoſitions of Fring 3. 
Debt, ſee Afidavits 1. Certificates I. Depofitinns of 
Debts, 
Decree, ſee Depoſitions of Debis, q. 
De pf tions of Acts of Bankruptey. 
. Departure from Dwelling Houſe, 268. 269. 20. 
2. Keeping Houſe, 267. 
3. Lying in Priſon two Months, 273. 274. 275 
4. Making a ſraudulent Grant, 271. 
5. Member of Parliament. 275. 
6. Obtaining an illegal Protection, 272. 
7. Taking Sanctuary, 268. 
Depitian, 


. 


Depoſetions of Debtss.. N 25” 
1. Of the petitioning Creditors, 295. 
2. For diverſe. Sums of Money, 315. 


3. 


9. 


4 
5. 
6. 
7. 
8 


By Adminiſtratrix, 3 16. 

By Aſſignee of a Bankrupt, 317. 
of a Bond, 3 19 in Notes. 
—— - of a Debt, 318. 


On Bill of Exchange, 320. 


On Bond, 320. 
On Decree, 32 1. 


10. By an Executor, 322. 


11. 
12. 
13. 
14. 


By Judgment, 322. 

By Mortgapee, 323. 8 
On Note of Hand, 324. 

By Partners, 325. 


18. By Report, 325. 
Depoſitions of Trading. 
1. Banker, 261. 


N pw» 


Chapman, 266. 


Dealer, 266. 
Exchange Broker, 264. 
FeQor, 264. 

Hoſier, 265. | 
Merchant, 263. 264. 
Pawnbroker, 262. 
Scrivener, 265. 


10. Shoemaker, 266. 


11. 


Taylor, 266. 


Dividend, 402. 


Notice ſrom Commiſſioners to Aſſignees to make 
a Dividend, 403. 

Order of a Dividend by Admiffion, 405. 

Diſturbing a Dividend what, 406. 

Order for a further Dividend, 409. 

Order for a final Dividend, 409. 


Adjourning the making anOrderof Dividend, 411, 


Order of Dividend under a joint and ſeparate 
Commiſſion, 412. | 
Lift of Debts proved under a Commiſſion, with 
Amount of each Creditor's Dividend, on the 
Sum ordered to be divided amongſt the Credi- 
tors after ſuch a Rate, 415 See 
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See Authority. Advertizements. 4+ Letters of a 2. 
Petitions, 12. 
Dwelling Houſe, ſee Dofus, of 42 of Banirupto 
I, 2. 
Equity, ſee — 2. Letters of Attorney 2. 
Eſtate, ſee Mamorandums, 16. 
Examinations, ſee Depofitions. A Oath:. 
Summonces, Warrants. Wromffer. 
Exchequer, fee {nro/ment, 4. 
Exchange Broker, ſee Depo/itions of Va a a 
Execution, ſee Affidavits 2. Memorandums g. Petitions, ro. 
Executor, ſee Depoſitions of Debts, 10. 
Exhibits 271. Note (ww). 291. Note (2). 
Expences 428, ſee Cos. 
F. 
Factor, ſee Depoſitions of T. n 9. 
Fees, ſee Coffs. 
Fleet Priſon, - ſee Warrants, 5. 
| G. 

Gazette, ſee Hdvertizements. 
Goal, fee Warrants, 8. 
Grant, ſee Depofitions of = of Ban irupt'y, 4+ 


Hoſier, ſee Depofitions of Ky Trading 6. 


Inrolment. 

1. The Proceedings, if Deed intolled in Chancery, 

358. 

2. If in King's Bench, 359, 

3. If in Common Pleas, 361. 

4. If in the Exchequer, 361. 

5. Of Bargain and Sale, 458. 

6. Of Proceedings, 416. 

7, Of Bankrupt's Certificate, 417. X 
See Petitions. 
Joint Commiſſion, ſee Dividends, 7. Petitions, 3. 11. 
Judge, fee Certificates, 2 
Judgment, ſee Depoſitions of Debts, 125 
Jurat, 278. Note (). 330. Note . 
Juſtice of Peace, ſee Certificates, 2+ 


IE. 


' King's Bench, ſee Inrolment 2. Warrants 4 


Letters of Attorney, 333. 

1. To vote in the Choice of Aſſignees, 327. 

2. To fign Conſent to the Commiſſioners certifying 
the Great Seal that the Bankrupt: bath con- 
formed, and to conſent to Aſſignees commenc- 
ing a Suit in Equity, and to. receive Dividends, 
382. | | 

See Afidavits 2. 

Lifts. | 

1. Of Commiſſioners. 289. 

2, Of Debts proved, 415. 
M. 


Mark, 329. Note (e). 
Marſhal-of King's Bench Priſon, ſee Warranti, 4. 
Maſter extraordinary in Chancery, 330. Note ( (g). 
Memorandums, 331. | 
1. Of the Qualification of the Commiſſioners, 2 93, | + 
2. Of their finding Party Bankrupt, 300. 
3. Of Bankrupt's Surrender, 305. 
4. Of Bankrupt's not ſurrendering, 326. 381, 
5 
© 


5. Of Nothing done, 327. 
. Of the Qualification of two Commiſſioners who 
never ated, 330. | 


7. Of the Choice of Aſſignees, 332, 333, 334. I 
8. Of the Adjournment of the Choice, 335. } 
9. Of executing Aſſignment and ſettling Solicitors 

and Meſſenger's Bills, 351. x 


T0. Of executing Bargain and Sale, 357. 

11. Of Enlargement of Bankrupt's Time, 371. 
12. Of Adjournment to Priſon, 373. 

13. Of laſt Examination, 373. 


14. Of Commiſſioners their certifying Bankrupt's ; 
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Conformity, 392. 
15. Of meeting of Creditors in Purſuance of Adver- 


tizement by Aſſignees, 37. 
16. On Sale of an Eſtate before the Commiſſioners, 


398, 399. ee 
17. Ot an Annuitant's being admitted à Creditor 
| purſuant to Order, 402. 18. 
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LINEA 


18. Of Commiſſioners figning Certificate of Proceed- 
ings had in order to ſuperſede 1 30. 
Memorial, fee Memorandums. 
Merchant, ſee Depofitions of Trading, 7. 
Meffengers, Liſt of, 290. ſee Cofts 2. Memorandums 9. 
Money, 376. ſee Depoſitions of Debts, 2. 
Mortgagee, ſee 3 Debrs, 12. 
Newgate, ſee Warrants, 6. | 
Notes of Hand, ſee Ns of Debs, 13: 
Oaths, 
1, Of Commiſſioners, — 
2. To Creditors, 295. 
3. To Witneſſes, 294. 
Order, ſee Dividends. Memorandums, 17. 
P. 


Parliament, fee Depo/itions of Act: of Bankruptcy, 5 « 
Partners, 332. Note (4). ſee Depo/itions of Debts, t 4+ 
Pawnbrokers, ſee Depo/itions of Trading, B. 

Perrott's Warrant of Commitment, 37 6. 
Petitioning | Creditor. 

1. His Bond for a Commiſſion, 280. 

2. His Petition for ſame, 283. For his Debt, fee 
Afidavits 1. * Depoſition of Dann and Fol. 281. 
282 

Petitions, 

1. For a Commiſſion, 283, 

2. To be admitted to aſſent to, or diſſent from, the 
Allowance of the Commiffioner's Certificate 
of the Bankrupt's. Conformity, on agreeing 
to wave all Benefit under the Commiſſioa. 
38 

3. For * Creditors to be admitted under a 

joint Commiſſion, 400. 
Of Bankrupt for a further Time, 364. 369. 
When Commiſſioners ill or out of the Way, 

6 

6, wt Commiſſion iſſued illegally," 367. 
7. Of Aſſignees on Behalf of Bankrupts for Time, 367 
8. When Bankrupt abroad, 368. 
9. When Bankrupt in Priſon, 368. 


22 
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13. For the Inrolment of the Proceedings, 419. 


14. For the Inrolment of the Commiſſioners Cer- 
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Fol. iv.L.21. fer Power and Authority, | 
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In Notes. for S 2 read 8. 2. 
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; and Sale, 
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192, 8. for on read an 
17. for forteori read fortiori 
200, 6. for Times read Fines 
ERRATA in APPENDIX, 
Fol, 28 5. in Notes, for Deputee read Deputy 
289. for Thomas Herkford read Thomas Cobb 
417. in Notes. for a Power or Authority read an Authority 
or Power 
421, L. 1. for Bankrupt's Certificate read Commiſſioners 
Certificate of the Bankrupt's Conformity. 
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